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The Fifteenth Conference of the Parties of the UN Framework
Convention on Climate Change (UNFCCC) concluded on 18
December 2009 in Copenhagen on a – at best provisional –
failure. The final document, which was not approved by a
number of states present, is not binding and does not indicate
CO2 emission reduction commitments to replace the ones set
up by the Kyoto Protocol, which runs until 2012. Worse, it is
the unanimity-based UN process itself that has been
discredited, with the risk that future climate change policies be
designed on a flexible/non-binding/non-universal-reach basis
outside the UN framework. While some put forward that this
would allow more flexibility and efficiency, this article argues
that bypassing the UN framework – and more generally
marginalising the human (rights) dimension in the debates
over climate – will entail a risk of reinforcing climate change-
related and climate policies-related human rights violations. In
the climate governance model shaped in Rio and Kyoto, the
design of climate policies has been monopolised by states while
the implementation of concrete projects has been dominated
by a largely unregulated private sector. The failure of the
Copenhagen Summit to maintain post-2012 climate policies
in an internationally binding framework means that states will
be even less controlled than before in the way they conduct
their climate policies. Unrepresented peoples and marginalised
groups, who suffer the more from the impossibility to
participate in and influence climate policies at national,
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international and project level, will have little or no say in the
design of these policies that will affect them and will probably
benefit from few human rights guarantee to protect them from
abuses. 
Indigenous peoples have been among the biggest advocates of a
binding document in the framework of the UN and will
continue to push for this at the next UNFCCC meetings in
Bonn (June 2010) and Mexico (December 2010). Their
decade-long climate campaign can be placed on the
intersection of two emerging phenomena in international law.
One is the active participation of indigenous peoples, as re-
emerging subjects of international law, in the making of
international law and policies, i.e. in global governance (in this
case regarding climate change). The other one is the progress
towards rapprochement between regimes that have previously
been very distinct: the International Human Rights Law
regime (including indigenous peoples’ rights) and the
International Environmental Law regime (including climate
change). This article focuses on the human rights/climate
campaign led by indigenous peoples and will seek to show that
it is admittedly difficult but not impossible to establish legal
and political responsibilities in climate-related indigenous
peoples’ rights violations (1); that obtaining legal redress is also
complicated (2); but that the real interest resides in avoiding
violations, which passes through adequate participation and
consultation at global level (3) and adequate governance at
national and scheme levels like REDD2 (4).

1. Establishing Responsibilities for Climate-related 
Indigenous Peoples’ Rights Violations

There is no fatality in climate change. While the symptoms of
global warming take the form of «natural» phenomena –
draughts, rise of the sea level, ice melting, etc. – both the
causes and the consequences of this changing of climate are
human... and translatable in terms of violations of the human
rights to life, to health, to water and food, to housing, to
culture, to self-determination, and of course to a sane
environment. The first victims of those violations are groups
(so-called «vulnerable» groups) who contributed the less to

60



Indigenous Peoples’ Rights and Climate Change Policies

global warming: poor and marginalised groups, developing
countries peasants, low island nations, and indigenous peoples,
who live in sensitive ecosystems (notably polar, dry, forest, high
altitude and coastal ecosystems). Although the environmental
responsibilities for those violations are known (GHG
emissions, primarily from the North), establishing them at a
purely legal level to allow those affected to seek redress is nearly
as complicated as making the responsible countries take on
their responsibilities at the political level (as shown in
Copenhagen).
Before further development, it is important to specify what
International Human Rights Law designates by «indigenous
peoples». Indigenous peoples – an estimated 370 million
individuals constituting more than 5,000 peoples in some 70
countries – have refused a closed definition, but a synthesis of
the main working definitions (United Nations «Working
Group on Indigenous Populations», ILO Convention 169,
World Bank Operational Directive 4.20) is useful. It indicates
that an «indigenous people» is a cultural group that has
inhabited a region which has been either colonised, annexed,
incorporated into a nation-state formation or has remained
largely isolated from the influence of the claimed governance
by a nation-state. The group has remained differentiated from
the surrounding populations and the dominant culture of the
nation-state by maintaining distinct linguistic, cultural and
social/organisational characteristics. Decisively, there is an
additional subjective criteria: the group must identify itself as
an «indigenous people». It is important to note that only the
term «indigenous peopleS» (with an «s») refers to the right-
holders who benefit individually and collectively from the
protection of their rights as defined in the UN Declaration on
the Rights of Indigenous Peoples (UNDRIP) and ILO
Convention 169. The term «indigenous people» (without an
«s») on the other hand only refers to individuals and is not
attached to the protection of specific rights under
international law. Until recently, ILO Convention C 169
«concerning Indigenous and Tribal Peoples in Independent
Countries» (1989) – binding only on the twenty states that
have ratified it – was the international document of reference
for the rights of indigenous peoples. The historic adoption the
UN Declaration in 2007 marked a decisive step in the re-
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emergence of indigenous peoples as rights-holders, although it
is not binding.

1.1. Indigenous Peoples’ Rights Violated by Climate Change 
(Policies)

As the impacts of climate change become more obvious each
day, indigenous peoples see the process of recovery of their
rights started with the 2007 adoption of the UNDRIP
threatened by new dangers. Just at the point when the
UNDRIP has proclaimed their right to life and health, the
warming of the atmosphere is fostering the development of
vector-borne and water-borne diseases like cholera and malaria.
Just as their rights to traditional activities, to conservation of
their environment and to enjoyment of their own means of
subsistence are enshrined in the historical Declaration, the
planet is encountering problems including drought,
desertification, excessive rainfall, reduced population of animal
species, and a proliferation of alien insects destroying
vegetation. The Declaration confirms and proclaims one of
their most fundamental rights, the right to land, territory and
resources, but the coasts are being heavily eroded, the ice is
melting and the sea is rising3, destroying the traditional land at
the same time as the concrete possibility to enjoy self-
determination and self-government.
The shocking aspect of the question of indigenous peoples’
climate-related rights violations is that it is not only climate
change as such that threatens to reject indigenous peoples in a
new state of vulnerability they obviously refuse. In many
instances, indigenous peoples do not only suffer from the
direct consequences of climate change, but more perversely,
from the mitigating measures that are meant to address it, and
that many times take place on their traditional land. The
examples are numerous: the Benet people of Uganda violently
evicted from their land to allow the planting of 25,000 ha of
eucalyptus trees to offset the carbon emitted by energy utility
companies in the Netherlands; Ngöbe communities in Panama
relocated by force, including with the destruction of their
houses and armed repression to allow for the construction of
the Chanquinola Dam; Pygmy people losing their territory,
sacred sites and source of livelihood in the Democratic
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Principles» are the exception, but
the document is not binding.
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time before opening to human
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Republic of Congo as the savannah is getting replaced by tree
plantations4, etc. Here a question arises: whereas establishing
legal responsibilities for the whole climate change is admittedly
difficult, the establishment of responsibilities for human rights
violations resulting from concrete mitigation projects, with
clearly identified donor states, recipient countries and
entrepreneurs should be easier. Then why are those violations
not prevented? We shall argue in the rest of the article that this
results from poor governance at the macro-level (UNFCCC)
and the micro-level of states and climate mitigation schemes.

1.2. Indigenous Peoples Excluded from Climate Governance

While the 1972 Stockholm Declaration of the United Nations
Conference on the Human Environment, recognising the right
to a healthy environment, marked the symbolic beginning of
International Environmental Law (IEL), the global response to
climate change can be dated back to the 1979 World Climate
Conference which highlighted for the first time the possible
human origins of climate change. But it is not before the end
of the 1980s, with notably the work of the 1987 Brundtland
Commission (which coined the concept of «sustainable
development»), the establishing in 1988 of the International
Panel on Climate Change and the 1989 Ministerial
Conference on Atmospheric Pollution and Climate Change
that serious action was envisaged. The 1992 United Nations
Conference on Environment and Development (UNCED, the
«Earth Summit») held in Rio de Janeiro was a landmark in the
development of IEL, with the adoption of five fundamental
documents: the Rio Declaration on Environment and
Development, the Convention on Biological Diversity, the
Agenda 21 on sustainable development, the Forest Principles
and the UNFCCC. 
The UNFCCC is the only outcome of the Earth Summit that
did not mention indigenous people(s)5. This is not to say that
the references in the four other texts led to any breakthrough –
these references were not framed in terms of «rights» of
«indigenous peopleS»6. However, the recognition of a role for
indigenous people in global environment issues was relatively
progressive for that time. Agenda 21 paragraph 26.3 notably
recognised that «the lands of indigenous people and their
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communities should be protected from activities that are
environmentally unsound or that the indigenous people
concerned consider to be socially and culturally
inappropriate»7. Yet, they were totally forgotten in the
emerging climate change regime, which has been monopolised
by states until now. A direct consequence of the non-
participation of indigenous peoples in the design of climate
change policies that affect them is that the primacy given to
attaining environmental aims through market mechanisms has
been at the expense of the human (rights) aspect of the issue. 
In theory, indigenous peoples should have felt a benefit from the
Kyoto Protocol, as they have been among the first affected by
carbon emissions. In reality, the introduction of «Flexible
Mechanisms» (the consecration of three market-based
mechanisms: Emissions Trading, the Clean Development
Mechanism (CDM) and Joint Implementation) as the main way
for Northern countries to attain their global reduction objectives
has had consequences on indigenous peoples. They have been
particularly wary of the CDM, which allows a developed country
to reduce its emissions indirectly by investing in a joint reduction
project in a developing country8. Projects concern the
construction or extension of dams, biofuel plantation,
reforestation, renewable energy, etc. For example, if Canada, the
UK and France finance a wind power farm in Colombia through
the CDM that will lead to a reduction of 18,000 metric tons of
CO2 per annum9, they will be able to earn the equivalent
amount of Certified Emission Reduction (CER) credits that will
count as emission reduction in their climate action balance sheet
– even though this reduction did not actually happen on their
lands! Although the CDM entails development opportunities, it
first and foremost means that indigenous peoples’ lands have
become the ideal place for the implementation of green projects
managed jointly by Northern investors and recipient developing
countries that have not always recognised the rights of indigenous
peoples or even their existence. Even when a recipient country
recognises indigenous peoples, risks exist: in the example we have
presented above, members of the Wayuu indigenous people of
Colombia – which ratified ILO Convention 169 – have criticised
the Jepirachi Wind Power Project for having been started on their
sacred land without full respect for their right to free, prior and
informed consent and for having lead to serious human rights
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violations, including the loss of their livelihood, terror and even
death caused by paramilitary groups10. 
Reforestation through REDD (Reduction of Emissions from
Deforestation and forest Degradation) and biofuel plantation
still mostly take place outside the framework of the CDM, but
they also represent real risks for indigenous peoples’ rights to
land, to food (because of loss of livelihood and rising prices)
and to a sane environment (because of fertiliser pollution)11

among others. Indonesia is an interesting case as it is involved
in both REDD and biofuel projects, for example in the
Kalimatan forest in Borneo. Indonesia has planned to establish
massive oil palm plantations in this forest which is the
traditional territory of more than one million Dayak
indigenous people. The Dayak of Kalimatan have already
suffered decades of discriminatory policies from the central
government, including the transmigrasi policy, which has
already displaced millions of people. Violent clashes between
indigenous peoples losing control of their territory and new
settlers have occurred since the introduction of those policies.
Oil palm extension now risks exacerbating the situation. At the
same time, the Kalimatan forest is also included in Indonesia’s
REDD plans, with new potential risks for indigenous peoples’
land rights. While REDD and biofuel projects are in
contradiction on an environmental level, at a political level, it
is quite possible for a country to «protect» its forest through
REDD and simultaneously continue to make plans to clear
vast tracts of forests for oil palm. Indonesia is thus destroying
more forest by promoting oil palm plantation than it is saving
through its REDD programmes. In the end, the climate and
human rights impact is negative... but the country attracts
funds on both sides!

2. How to Address Climate Change-related Human
Rights Violations? (Indigenous Peoples 
as the Spearhead of the Climate Change/Human Rights
Regimes Rapprochement)

2.1. The UNDRIP and Climate Change (Mitigation)-related
Human Rights Violations
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In front of these dangers, a fundamental question is to know in
what way does the 2007 UN Declaration on the Rights of
Indigenous Peoples offer concrete protection for indigenous
peoples who suffer from climate change – and climate change
mitigation – related to human rights violations. Contrary to
ILO Convention 169 of 1989, the UNDRIP has no legally
binding character. But it has elements to be considered
customary law: the ICJ jurisprudence has recognised that UN
General Assembly Declarations can serve as evidence of
existing customary law. Moreover, the UNDRIP can claim a
special legitimacy from the fact that it was nearly unanimously
approved by states in the General Assembly (143 countries in
favour, four against12 and eleven abstentions) and that its
twenty-two years long preparation process benefited from large
inputs of the concerned indigenous peoples (through the
Working Group on Indigenous Populations), which is without
equivalent for any UN Declaration usually prepared by state
experts.
This being said, it appears that the reach of the UNDRIP,
indigenous peoples’ human rights law and the rest of IHRL
over the actors of the climate change regime (states, the World
Bank and other UN agencies, NGOs, business...) remains
limited. The UNFCCC Conference of the Parties (COP) is a
political body, whose unanimous decisions result from
negotiations between states parties. In theory, all states’
agreements should respect international customary law
(including the UNDRIP) and work in the spirit of the Vienna
Convention on the Law of the Treaties – which provides for
systemic integration of international law regimes13 (this can
thus refer to IEL and IHRL). In reality, UNFCCC Executive
Secretary Yvo de Boer, clearly stated in June 2009 that the
Copenhagen deal would not be bound by the UNDRIP, as it is
not considered a binding document14. According to UNFCCC
rules of procedures, COP decisions are bindingly required only
to respect the UNFCCC texts, not IHRL documents15. 
Even if the UNDRIP never leads to a binding International
Convention on the Rights of Indigenous Peoples, this does not
mean it has no legal impact. The Declaration has already
shown that it is a major international standard-setting
instrument, fostering some fundamental indigenous peoples’
rights and principles in the practice of international law and in
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20 Ibidem, para. 23, p. 6.
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Regime, Leiden-Boston, Martinus
Nijhoff Publishers, 2003, p. 139.
22 As Manfred Nowak sums it up,
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multiple pieces of soft law. The UN Inter-Agency Support
Group on Indigenous Issues (IASG), has thus played an
essential role in ensuring the cross-fertilisation of the UNDRIP
provisions with the work of every body of the UN system,
many of which play a role in climate change action (notably
the UN-REDD programme)16. This horizontal work has then
been followed by a more vertical process of incorporation of
these provisions in the internal soft law documents of UN
agencies and programmes until operational level (c.f. infra).
The United Nations Development Group (UNDG), of which
all UN-REDD agencies are part, notably produced in February
2008 the UN Development Guidelines on Indigenous Peoples
Issues, a fundamental document to «mainstream and integrate
indigenous peoples’ issues in processes for operational activities
and programmes at the country level»17. In the framework of a
human rights-based approach to development, the UNDG
guidelines indicate how the UN and its agencies should
implement the UNDRIP provisions in line with Articles 41
(UN bodies’ contribution to the full realisation of the
provisions of the Declaration) and 42 (UN bodies’ – including
the UNPFII – promotion of respect for and full application of
the Declaration’s provisions). Article 42 has also been the basis
for the UNPFII’s wish to expand its mandate towards acting in
a way «similar to the human rights treaty bodies»18 like the
Human Rights Committee19. Were this development to
continue – the road is still very long –, the UNPFII could
become a major source of soft law (interpretive statements or
general comments20) for indigenous peoples confronted with
climate change and other human rights challenges. The World
Bank and UN agencies participating in the development of
climate policies could also have to report before the UNPFII
acting as a treaty body... which would certainly be positive.
A problem however stands in the way of the implementation
of UNDRIP Article 41 at the level of the World Bank and the
other UN agencies: they are – contrary to UN funds and
programmes – legally independent international organisations
with their own charters21. In theory, even the World Bank is
part of the «UN family» and has to consider human rights
mainstreaming22. However, in practice, the World Bank and
some other UN agencies have striven to give their own
standards privileged status over the most generally recognised
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24 United Nations, 16 June 1972.
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Making, in «WCL Research Paper»,
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2009).

ones. The Bank has long considered human rights to be
«political goals» contradicting its original mandate («Articles of
Agreement»)23. This began to change, at least theoretically, in
the 1990s with the shift towards a «human development»
paradigm based on human rights and the development of the
Bank’s Operational Policy 4.10 on indigenous peoples. But the
Bank still privileges its own OP 4.10 over the more
constraining UNDRIP.

2.2. Seeking Redress for Climate Change 
(Mitigation)-related Human Rights Violations

International Public Law provides some basis for holding a
state responsible for the impact of its Greenhouse Gases
(GHG) emissions. States indeed have the positive obligation to
protect their citizens against all human rights violations,
including when they result from climate change. In addition, a
state’s action, including climate change mitigation projects,
should not result in human rights violations. The challenge
here is that GHGs do not stop at border controls any more
than the toxic clouds caused by the Chernobyl disaster.
Stockholm Declaration Principle 21 thus indicates that states
have the duty «to ensure that activities within their jurisdiction
or control do not cause damage to the environment of other
states or of areas beyond the limits of national jurisdiction»24.
However, using this principle within a concrete climate change
law suit is close to impossible. Climate change is a highly
complicated scientific phenomenon involving a wide range
(nearly all) of human activities and a wide geographical and
temporal distance between causes and resulting human rights
violations. Climate change-induced human rights violations
are indirect, diffuse (which means hard to prove, but not
benign) and without a clearly identified offender and
geographical linkage25. Moreover, litigation is reactive, coming
after the damage was done, and can only be a palliative to the
more substantive inclusion of human rights instruments into
the climate change regime. The International Climate Justice
Tribunal (Tribunal Internacional de Justicia Climática) held its
first session in Cochabamba, Bolivia on 13-14 October 200926.
Such a Tribunal could play a decisive role in the international
judicialisation of climate-related human rights violations by
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states and firms... if it were not a mere symbolic and moral
tribunal, in the tradition of the Russel Tribunals on
international war crimes. The international community has
shown it was far from being ready for that. On the medium
term, one can hope possibilities for judicialisation of climate-
related human rights violations will one day develop within the
UNFCCC, or within a more solid «World Environment
Organisation» (a fleeting proposal by France at Copenhagen)
which would allow sanctions to be taken in case future binding
commitments under the UNFCCC were breached by a state.
This could serve as a good basis for an extension of sanctions
to human rights violations. More generally, an integration of
human rights instruments – or at least, provisions – in the
climate regime could allow a transfer of the «Environmental
Justice» concept at global level. Procedures do indeed influence
regimes and the UNFCCC framework, if it were not to be
marginalised in the future, could have the capacity to
contribute to the protection of human rights while tackling
climate change. Procedural possibilities include the
authorisation of individual communications to the UNFCCC
dispute settlement mechanism; the integration of the principle
of progressive realisation/implementation of human rights in
climate policies, based on minimum standards; and the
authoritative interpretation of the too vague social concerns
present in the UNFCCC to refine them to applicable rights27.
While International Human Rights Law has opened up to
concepts of environmental rights28, the climate regime has
remained totally closed to human rights concerns. At the
UNFCCC level, states have only committed to the common
objective of «stabilisation of greenhouse gas concentrations in
the atmosphere»29 and to binding targets in the Kyoto Protocol
– whose survival after 2012 are now compromised after the
Copenhagen failure. The respect for the UNFCCC principles
of «equity» and «common but differentiated responsibilities» is
not in itself a formal commitment to the respect of human
rights in the framework of climate policies. Even if this were
the case or if international customary law were to be evoked, a
complaint at ICJ level or at the UNFCCC Conciliation
Commission would only involve states and would therefore
not be an available course of action to indigenous peoples or
any individual. 
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at http://ssrn.com/abstract=979106
(consulted on 2 July 2009).
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to the Indonesian Ambassador to
Geneva, TS/JF, 13 March 2009, at
http://www2.ohchr.org/english/bo
dies/cerd/docs/early_warning/Indo
nesia130309.pdf (consulted on 19
June 2009).

It also appears difficult to obtain redress in cases of climate-
related human rights violations in the realm of International
Human Rights Law, before UN or the three (African,
American and European) regional human rights mechanisms30

or at the levels of national Courts31. The only example of an
extraterritorial claim for climate change-related human rights
violations until now is the Inuit case at the Inter-American
Commission on Human Rights (IACHR). In December 2005,
Sheila Watt-Cloutier filed a petition on behalf of the Inuit
Circumpolar Council (ICC) and 62 Inuit individuals, to the
IACHR to seek relief from the violation of Inuit human rights
resulting from global warming caused by US GHG
emissions32. The petition asked the Commission to declare the
US, as the largest GHG emitter of the continent and the
planet, in violation of rights affirmed in the 1948 American
Declaration of the Rights and Duties of Man and other
instruments of international law. This referred both to the US
general commitments as a party to the UNFCCC and specific
rights like the Inuit’s rights to life, residence and movement,
property, inviolability of the home, and enjoyment of culture,
health and means of subsistence. Although the petition was
rejected, a hearing was organised in February 2007, which
allowed the ICC, accompanied by the Centre for International
Environmental Law (CIEL) and Earthjustice to testimony on
the human rights/climate change relations. Although the pure
litigation aspect of the claim failed, the case should be analysed
as a «creative lawyering» and public awareness exercise, with
the aim of reframing climate change from the classical
environmental realm to the human rights one, moreover in a
cross-border claim33.
Whereas legal redress concerning «general» responsibilities in
the climate change phenomenon are currently not imaginable,
more possibilities exist concerning human rights violations
resulting from specific climate mitigation projects. For
example, the UN Committee on the Elimination of Racial
Discrimination (CERD), alerted by a coalition of Indonesian
indigenous organisations, issued an early warning procedure
statement in March 200934 after Indonesia failed to ensure
indigenous peoples’ free, prior and informed consent and
secure their land rights in the already evoked Kalimantan Oil
Palm Project as well as in preparation for REDD under the
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World Bank’s FPCF35. But UN Committees’ early warning
procedures are not always followed by acts and individual
complaints, especially at CERD (which is more in position
than the Human Rights Committee to deal with indigenous
peoples’ individual complaints) are complicated and seldom.
The establishment of redress and grievance mechanisms
directly at scheme level is therefore essential... and still need to
be further developed. In the example of REDD, the World
Bank FCPF Charter provisions on disputes, arbitration and
remedies36 concern only donors and REDD countries, not
individuals. Indigenous peoples will consequently have to refer
a violation by the Bank of its operational policies and
procedures to the Inspection Panel. But this can be useful for
indigenous peoples only if the World Bank considers its
safeguard policies (OP 4.10) apply from the design phase of
the project, and not only after the adoption of a Grant
Agreement, latter in the process. Concerning the UN-REDD
programme, the complaint mechanism foreseen at national
level as part of the UN-REDD programme is still to be
elaborated. In the meantime, indigenous peoples can only turn
towards the UN Residence Coordinator, but no formal
procedure exists at present to deal with grievances37.
The possibilities of judicial redress for climate-related human
rights violations seem currently very limited... which does not
mean hopes for the future are inexistent if further
rapprochement between International Environmental Law and
International Human Rights Law operates. However,
indigenous peoples would not need to have to seek judicial
redress if they could avoid climate-related human rights
violations, i.e. if they were genuinely included in the design
and implementation of (climate) policies that affect them. 

3. How to Avoid Climate Policies-related Human Rights
Violations? 

3.1. Participation and Consultation of Indigenous Peoples 
as Key Elements

Decades of international advocacy were necessary for
indigenous peoples to obtain in the 2000s the establishment of
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three UN mechanisms to protect their rights: the UN
Permanent Forum on Indigenous Issues (UNPFII), the
«Special Rapporteur on the situation of human rights and
fundamental freedoms of indigenous people» and the «Expert
Mechanism on the Rights of Indigenous Peoples». The climate
change/human rights connection has been a particular interest
of the UNPFII, which plays an important role as an advisor to
ECOSOC, UN agencies, programmes and funds (some of the
main actors of climate governance). The Forum organised its
Seventh Session on the subject of climate change in 200838. Its
overall position is that indigenous peoples’ rights – especially
land rights and free, prior and informed consent – should be
guaranteed as a pre-requisite for any climate mitigation project;
that the role of indigenous peoples as stewards of the
environment (especially forests) be recognised; and that their
participation at every level of climate governance be ensured. 
The adoption of the UNDRIP in 2007 marked a decisive step
in decades of struggling for the re-emergence of indigenous
peoples as rights-holders. The recognition of this status of
rights-holder (rather than mere «stakeholder» or even
«vulnerable group») is not an end in itself, but rather the
possibility finally offered for indigenous peoples to participate
in all issues that concern them globally (climate change in
general) and locally (mitigation projects on their land), to
avoid violations of their human rights. Participation in global
decision-making and the general management of a project, and
consultation with a view to obtaining consent on a specific
project can be presented as two sides of the same coin, or more
precisely the upstream and downstream of a same river. If the
river is contaminated upstream by bad governance, it cannot
be clear downstream, and consultation will then be unable to
alter an ill-conceived project.
According to ILO Convention 169 indigenous peoples should
be consulted «whenever consideration is being given to
legislative or administrative measures which may affect them
directly» (Article 6.1 (a))39. Consultations «shall be
undertaken, in good faith and in a form appropriate to the
circumstances, with the objective of achieving agreement or
consent to the proposed measures» (Article 6.2), which means
that consultations are not required to lead to agreement with
indigenous peoples in all instances. The ILO Convention
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A/HRC/10/61, Human Rights
Council, 15 January 2009, at
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on 2 July 2009).
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Indigenous Peoples’ communities
refers to a culturally appropriate
and collective decisionmaking
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and good faith consultation and
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the preparation and implementation
of the project. It does not
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individuals or groups» (note to
Article 1). World Bank, Revised
Operational Policy and Bank
Procedure on Indigenous Peoples
(OP/BP 4.10), July 2005, at
www.worldbank.org/indigenous
(consulted on 16 June 2009).
46 Article 25 of the International
Covenant on Civil and Political
Rights notably implies this right.
47 ILO, Convention 169..., cit. See
also Article 2.1 of the same
Convention.
48 «It is evident that this

requires «free and informed consent» only in cases of relocation
(Article 16.2)40. The UNDRIP recognises the necessity for
states to lead consultations to obtain «free, prior and informed
consent» (FPIC, Articles 10 and 19)41. Non-binding UNDRIP
provisions have been an important source of soft law for UN
agencies. The UNDG Development Guidelines on Indigenous
Peoples Issues for example set out clearly that «participation
implies going further than mere consultation and should lead
to concrete ownership of projects by indigenous peoples»42.
Consultation and participation are «crucial components of a
consent process»43, but can in no way replace consent. The
OHCHR study on «Climate Change and Human Rights»44

highlights that under the UNFCCC, states parties shall
promote and facilitate «public participation in addressing
climate change and its effects and developing adequate
responses» and refers to the UNDRIP and free, prior and
informed consent. The World Bank Operational Policy/Bank
Procedures on Indigenous Peoples (OP/BP 4.10) however only
rely on the self-coined principle of «free, prior and informed
consultation» resulting in «broad community support to the
project» to be led by the borrower (Article 1)45. This means
that indigenous peoples have no veto right, i.e. no ability to
refuse consent. The OP/BPs are the only rules the Bank
officially endorses and its Inspection Panel is the only body
able to judge if they have been violated.
The right to participation in decision-making (at global,
national and project levels), the other side of the coin or the
upstream of the river, is a doubly important right. In addition
to being a fundamental right in itself, it is a right that offers
the possibility to secure existing rights in the present and
acquire new rights in the future. In this sense, it is an essential
principle of the indigenous peoples and human rights
regimes46. ILO C 169 provides that governments shall
«establish means by which these peoples can freely participate,
to at least the same extent as other sectors of the population, at
all levels of decision-making in elective institutions and
administrative and other bodies responsible for policies and
programmes which concern them» (Article 6.1 (b))47. «All
levels» means that the provision also applies to the
international realm for states parties to the Convention48. This
is confirmed by UNDRIP Article 18, according to which
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decision-making within the
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«indigenous peoples have the right to participate in decision-
making in matters which would affect their rights»49.
Moreover, Article 41 requires UN bodies and other
intergovernmental organisations to contribute to the full
realisation of the Declaration. It indicates that «ways and
means of ensuring participation of indigenous peoples on
issues affecting them shall be established» in this sense50. The
World Bank OP 4.10 clearly links «free, prior and informed
consultation» with participation, especially with regards to
«benefit from development» (Articles 1 and 22), project
implementation, monitoring, and evaluation (Article 11 (d)),
and relocation (Article 21)51.
While consultation aims at achieving consent to a concrete
project, effective participation should aim at obtaining the
participant’s consent to the legitimacy of a decision process.
The participant’s approval thus concerns the (formal)
legitimacy of the decision-making process, more than its actual
result (content). At the same time, legitimacy also implies that
one’s viewpoint be seriously considered and that there be a
genuine chance that it be taken into account in adequate
procedures/bodies. If participation of an emerging subject of
international law like indigenous peoples is only formal
(observer status), then it is not effective and not legitimate. In
Copenhagen, the voices of indigenous peoples and NGOs in
general were totally ignored within the Summit, despite the
loud echoes in the «counter-summit» and in the media. This
was a flagrant highlight on the «democratic deficit» climate
governance suffers. Even playing alone, states were not able to
reach a sensible agreement. In spite of all the international law
provisions evoked above, indigenous peoples were never
consulted on the creation of the UNFCCC or the negotiations
of the Kyoto Protocol52. In front of this contradiction,
indigenous peoples have organised since a decade to be heard
as genuine right-holders in the climate negotiation processes.
The irony here is that indigenous peoples have to use political
means (advocacy, etc.) to ensure the inclusion of legal
principles (UNDRIP) that should in theory automatically be
part of the substance of any governance structure as part of
international customary law. Indigenous peoples have thus
been fighting with political means to obtain the institutional
recognition of a legally-recognised right: the right to
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participate in the making of political decisions that will affect
their life and possibly violate their rights. This «fighting for the
right to fight for one’s rights» is thus a fight to make
participation effective and global governance more legitimate.
It is also an illustration that it is impossible to separate the
political and the legal substances of rights.

3.2. A Decade of Advocacy for Participation in Climate
Governance

Indigenous peoples have met in caucus before attending
UNFCCC COPs since 199853. A more specialised
International Indigenous Permanent Forum on Climate
Change (IIPFCC) was created in 2000 on the model of the
International Indigenous Forum on Biodiversity (IIFB).
Whereas the IIFB has an institutional counterpart in the form
of the CBD «ad hoc open-ended Working Group on Article
8(j)» in which it participates54, the IIPFCC – as well as the
UNPFII – has repeatedly demanded the creation of a Working
Group on Indigenous Peoples and Climate Change within the
UNFCCC, without success. Since the beginning of the
millennium, the message sent out by the IIPFCC has been
clear: opposition to the development of the carbon market,
condemnation of carbon sinks in the Clean Development
Mechanism (CDM), of all climate mitigation projects that are
associated with a new form of «(bio)-colonialism»55, including,
after 2007 of REDD. 
This is not to say that the international indigenous peoples’
movement position on climate policies has always been
coherent. The speeches have not always converged, notably on
the question of knowing if CDM and REDD were to be
accepted provided they respected indigenous peoples’ rights or
if they should be rejected altogether by principle. This lack of
coherence has to be understood in the context of an implicit
competition between two expressions of the indigenous
peoples’ global movement that can both legitimately claim to
speak in its name. While the formal/expertise-based/
institutional/political-compromise-oriented/moderate UNPFII
and the informal/activist-based/grassroots/confron tation-
oriented/harder-line IIPFCC (and indigenous caucuses) agree
on most subjects, their opposition on some strategies and
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concrete issues blurs the overall message. The so-called «May
Revolt» illustrates that. It refers to the heated protest of a
significant number of the indigenous representatives present at
the Seventh Session against two proposed UNPFII
recommendations on climate change. To summarise, a clear
gap appeared between the position adopted by American
indigenous peoples (no REDD; no World-Bank; no market-
based mechanism) and a more flexible approach of the Asian
indigenous peoples (inclusion in REDD provided rights are
guaranteed; need to redesign REDD due to it being currently
not acceptable; FPIC). The Forum experts’ finally included the
Asian line in the Seventh Session final report and ignored the
loud protests of most American indigenous peoples’
representatives who demanded the deletion of phrases
presenting REDD and CDM as positive developments for
indigenous peoples. 
Whereas different tendencies within the global indigenous
peoples’ movement have had differing views on some concrete
climate change mitigation policies, the entirety of the
movement has shown remarkable continuity in advocating a
voice for indigenous peoples and a formal recognition of their
rights in the climate change regime. Until the 2008 COP 14 in
Poznan, indigenous peoples and their rights were totally
ignored in more than five millions words of the UNFCCC
corpus. Indigenous peoples had hoped to secure an explicit
mention of the link between REDD and their rights (the
UNDRIP) in Poznan but states negotiations only led to a poor
mention of «full and effective participation of indigenous
people» (the phrase without a «s» being devoid of any legal
meaning). This truncated mention and the final absence of a
mention of «rights» trigged a vivid reaction by the IIPFCC
representatives present in Poznan against the usual suspects,
namely the «CANZUS countries» (Canada, Australia, New
Zealand and the US). In a press conference at Poznan,
Canadian Environment Minister Jim Prentice stated that the
UNDRIP «ha[d] nothing whatsoever to do with climate
change»56. In Copenhagen, the mention of indigenous peoples
and the UNDRIP finally appeared in the text of the Ad Hoc
Working Group on Long-Term Cooperation Action on
REDD57. But the mention is weak: it evokes the «pro -
mot[ion]» or «support» of indigenous peoples’ rights in the
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REDD process, rather than an obligation for states to respect
those rights. Free, prior and informed consent is not even
mentioned. In addition, the text – as the more general
Copenhagen Accord – is on hold until more advances on a
broader agreement, hopefully (but without guarantee) in 2010,
whereas indigenous peoples need a binding text to have a legal
basis for the safeguard of their rights. The text is weaker than
during the whole 2009 negotiation process, once again greatly
due to US pressure. 
This indicates that the failure of the Copenhagen Summit has
to be analysed not only in terms of legal commitment to
GHGs reduction, but also in terms of the states’ voluntary
blindness vis-à-vis the process of a rapprochement between the
UN human rights and climate regimes, an idea which has
recently gained ground at UN top level. This took the form of
two Human Rights Council (HRC) resolutions (7/23 of
March 2008 and 10/4 of March 2009) on Human Rights and
Climate Change, and a study by the Office of the High
Commissioner for Human Rights (OHCHR)58. The January
2009 OHCHR report did not only highlight the way climate
change affects specific rights (to life, to adequate food, to
water, to health, to adequate housing, and to self-
determination): it also recalled that «the human rights
framework draws attention to the importance of aligning
climate change policies and measures with overall human
rights objectives»59. It concluded that «International human
rights law complements the United Nations Framework
Convention on Climate Change by underlining that
international cooperation is not only expedient but also a
human rights obligation and that its central objective is the
realization of human rights»60. The report also underlined
indigenous peoples’ rights, especially the UNDRIP and «free,
prior and informed consent»61. It also indicated that «The
application of a human rights approach in preventing and
responding to the effects of climate change serves to empower
individuals and groups, who should be perceived as active
agents of change and not as passive victims»62. The report
acknowledged indigenous peoples’ fears about biofuels and
REDD and concluded that «Often the effects of climate
change on human rights are determined by non-climatic
factors, including discrimination and unequal power
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relationships». This report was greeted positively by a number
of indigenous peoples organisations63. They urged the
OHCHR to recommend that both UN human rights
mechanisms and rights-holders like indigenous peoples
participate fully in the UNFCCC decision-making process.
This question was eluded in Copenhagen, yet the possibilities
for indigenous peoples’ participation in climate governance are
multiple. 

3.3. Possible Forms of Participation 

Participation at UNFCCC level must be thought beyond
voting rights, which are in any case the monopoly of state
parties. Most decisions in the COP are made by consensus,
which means that influence is ultimately more important than
formal voting rights. Yet indigenous peoples clearly deserve
more than the 19 indigenous peoples’ organisations
represented at present, which are lost in the more than a
thousand observers to the Convention (mostly NGOs but also
67 intergovernmental agencies and international
organisations). What are the possibilities to extend indigenous
peoples’ representative organisations power within the
UNFCCC?
One of the possibilities evoked in the April 2009 «Indigenous
Peoples» Global Summit on Climate Change (which met in
Anchorage to prepare the indigenous peoples’ position for
Copenhagen) was to use the model of the «Permanent
Participant» status of Arctic indigenous peoples in the «Arctic
Council» as a way to gain representation at the UNFCCC
COP64. The «Arctic Council» was the first intergovernmental
organisation to grant the «Permanent Participant» status to
indigenous peoples – a status which is different from the
observer status given to some states. It allows for active
participation by and full consultation with indigenous
representatives65. Another possibility would be for the
UNFCCC to endow itself with an Indigenous Peoples
Working Group, on the model of the CBD WG 8(j). Such a
body would ensure full and effective participation of
indigenous and local communities in meetings held under the
Convention. The challenge is that the CBD Working Group is
based on a specific provision of the Convention on Biological
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Diversity that implicitly allows such a body (Article 8(j)),
whereas the current UNFCCC and do not offer such a
possibility. 
Were those possibilities to prove out of reach because of the
institutional conservatism of states, it would be in the interests
of indigenous people to form an alliance with other Civil
Society Organisations (CSOs) to obtain the creation of a Civil
Society Advisory Group (CSAG) on the model of the one that
was created at UN-REDD level66. The «voice» of indigenous
peoples could gain visibility if such a body had genuine
advisory powers to the UNFCCC COP. But this would
present the risk that the gain in visibility by indigenous peoples
be diluted by the same visibility being given to some CSOs
that do not always adopt positions favourable to indigenous
peoples (large conservation NGOs for example). In the end,
this is not the best option as indigenous peoples, who are
«rights-holders» rather than simple «stakeholders» would lose
in relative status what they would gain in visibility. 
A «better-than-nothing» solution would be the creation of a
focal person for indigenous peoples or more generally for
human rights at the COP Bureau level. This person could be
in charge of ensuring that the decisions made in the UNFCCC
framework are consistent with standards on human
rights/indigenous peoples’ rights. A final possibility would be
to include indigenous peoples at the expert rather than the
political level. Three «constituted expert groups» already have a
mandate to advise specific parties or the subsidiary bodies. This
solution would however be preferable as a complement rather
than a replacement to a more political representation. Even if –
after the Copenhagen undermining – the UNFCCC manages
to remain the main forum to devise global climate policies, it
will not be the unique place where climate policy decisions are
made. Participation of indigenous peoples at global UNFCCC
level is thus necessary but will not be sufficient. It must be
paralleled with the participation of indigenous peoples in the
governance structure of projects and at national level. Genuine
consultation and a guarantee of rights (notably land rights)
from the design to the implementation phase of a project is
also vital. We have chosen to illustrate the difficulties of this
challenge by focussing on REDD, the most acute concern for
indigenous peoples of the forest.
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4. The Importance of Consultation and Participation 
at the Scheme/National Levels - The Example of REDD

The Reduction of Emissions from Deforestation and forest
Degradation (REDD) has been conceived as one of the major
climate policies to reduce GHG emissions (17% of which
come from the loss of forests67). In theory, the REDD
paradigm is infallible: integrating the world’s tropical forests
into the carbon market confers a price to the protection of
trees – whereas until now only their cutting down represented
a monetary value. Rich countries offset their emissions by
buying from the South carbon credits from trees that are not
cut down (or – and that is one of the problems – planted).
After decades of neglect, the new global attention to the plague
of deforestation (notably triggered by the 2007 Bali Action
Plan68) and its role in climate change is certainly a positive
step. It has provoked great interest in the political,
environmental, and business spheres. «REDD is the new
green», green referring here not only to the environment but
also to dollars, as REDD schemes will ultimately generate
billions of dollars in carbon credits. However, the prospect of
the inclusion of forests in «Emission Trading» and the primacy
of a market approach over all other types of considerations
have led to vivid protests by the estimated 60 million
indigenous people living in forests69, who already feel the
pressure of this renewed interest for their lands. UN agencies
and the World Bank (WB) have already started supervising the
preparation of forest countries for an unprecedented inflow of
funds. Given the failure of Copenhagen to enclose REDD
projects into a global legal framework where indigenous
peoples’ rights would be – at least theoretically – guaranteed,
indigenous peoples concerned will have to fight for the
protection of their rights at scheme and national level. 
Until now, examples of reforestation projects have not been as
gloriously successful as presented by their managers (e.g. the
case of the Benet of Mount Elgon in Uganda already evoked).
Whether in connection with climate change or not, global
forest governance has until now not been at all favourable to
indigenous peoples’ rights. A majority of indigenous peoples –
especially in America – criticise REDD for not making a
difference in the definition of forests between natural forests
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(like the ancestral rainforest) and tree plantations (like new
monocultures)70. They also reproach REDD projects to be
started before rights recognised by the UNDRIP (notably land
rights and free, prior and informed consent) are properly
implemented at national level. In bad governance countries
with a high level of corruption and/or militarisation of the
state and no recognition of indigenous peoples’ rights and even
existence, this represents a concrete threat. Most indigenous
peoples also oppose the inclusion of forests (an immemorial
territory with which they have had a symbiotic relation mixing
religion, livelihood and conservation outside any idea of
possession) in a carbon market that will allocate trees a
fluctuant price71. 
REDD represents a clear threat to the right to land, territories
and resources (UNDRIP Articles 8.2.b, 26 and 27), to life,
physical and mental integrity (Article 7), to integrity as distinct
peoples (Article 8.2.a), to practice of religious traditions and
customs (Article 12), traditional medicine (Article 24), cultural
heritage (Article 31), and more generally to full enjoyment as a
collective or as an individual of all human rights (Article 1) as
recognised by international conventions (e.g. right to health, to
adequate food, to housing, etc.). Indigenous peoples reject the
looming and yet realistic scenario whereby entrepreneurs
(many time reconverting former loggers) would be licensed by
the state to «protect» the forest, including through evicting the
communities customary living on it and/or cutting down the
old forest to plant thousands of new monoculture trees. It is to
be noted that not all indigenous peoples reject totally REDD.
Some – especially in Asia and Africa – recognise the «right to
development» (Article 23) opportunity attached to it if REDD
management properly includes the concerned indigenous
peoples including on the subject of financial benefits. They
insist however that this position is dependent on a clear
guarantee of rights, especially land rights and free, prior and
informed consent (Articles 10, 19, 32) as a pre-requisite for
starting a project.
REDD projects are not (yet?) under the legal umbrella of the
UNFCCC. Multiple REDD projects are funded by
governments, companies and NGOs, via or outside the
framework of the World Bank. The two main structures
dealing with «REDD readiness activities» – the supervision of
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the preparation by states of a legal framework to implement
REDD – are the UN-REDD programme and the World
Bank’s Forest Carbon Partnership Facility (FCPF). 

4.1. The UN-REDD

UN-REDD (the United Nations Collaborative Programme on
Reducing Emissions from Deforestation and Forest
Degradation in Developing Countries) is jointly managed by
the FAO, the UNDP and the UNEP72, with funding provided
by Norway. The programme, launched in September 2008,
aims notably at contributing to the development of national
capacity to implement REDD in nine pilot countries (the
Democratic Republic of Congo, Tanzania, and Zambia in
Africa; Bolivia, Panama and Paraguay in Latin America;
Indonesia, Papua New Guinea and Vietnam in Asia). 
The UN-REDD programme has striven – at least conceptually
– to develop a truly inclusive approach towards indigenous
peoples. UN-REDD organised a global consultation with
indigenous peoples in November 200873 to allow for the
development of informed positions and input into REDD
implementation. The «indigenous peoples and local
communities global strategy on REDD» that came out of it
proposed a number of recommendations which have not yet
been followed by facts (e.g. the evaluation of the legal situation
of land tenure and recognition of indigenous territories before
the implementation of REDD initiatives; the establishment of
Indigenous Peoples Working Groups on Climate Change at
the national and regional levels; the linking of funding with
the observance of indigenous peoples’ rights and the
Declaration). UN-REDD has however based itself on this
consultation to elaborate the overarching principles of the
Operational Guidance on the Engagement of Indigenous
Peoples and other Forest Dependent Communities74, a good
illustration of the already-evoked integration of UNDRIP
principles at UN agency operational level. The guidance is
based on three principles:
– a human rights-based approach (especially based on the
UNDRIP, the UNDG Guidelines on Indigenous Peoples’
Issues and ILO Convention 169);
– free, prior and informed consent;
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– broad representation of indigenous peoples at all stages.
Specific guidelines concern UN-REDD activities at national
level (representation of indigenous peoples in National REDD
Steering Committees; participation in the validation of the
draft National Joint Programmes (NJP), etc.)75. Funda -
mentally, the guidelines also provide for responsibility and for
the initial outline of a complaint mechanism, to be elaborated
more in detail. It should ensure that «activities supported by
the UN-REDD Programme do not result in the violation or
erosion of the rights of Indigenous Peoples and other forest-
dependent communities»76.
In terms of governance, indigenous peoples have obtained a
full member position within the UN-REDD Policy Board, on
the same level as UN-REDD Programme countries, donor
countries, the three UN-REDD agencies, and a civil-society
representative, which can be considered a real breakthrough. In
addition, indigenous peoples are represented on the Policy
Board by three observers, from Africa, Asia-Pacific and Latin
America-Caribbean. Several indigenous peoples’ organisations
are also represented in the Civil Society Advisory Group
(CSAG)77, a flexible and independent structure which aims to
ensure that «climate investments in forest areas are effective
and support forest peoples’ rights and development»78,
including through the monitoring of international negotiations
and funds on forest-related climate change mitigation. The
CSAG advises the UN-REDD Policy Board and envisages
going beyond, to advice governments and «ideally and
eventually the UNFCCC»79. 
Concretely however, an important gap still exists between this
formal inclusion of indigenous peoples and the reality of the
REDD process. During its first meeting in March 2009, the
UN-REDD Policy Board indeed approved – after positive
recommendation from the Secretariat – the National Joint
Programmes of Indonesian and Papua New Guinea, although
the Programmes showed clear defects in the consultation of
indigenous peoples. Indonesian indigenous peoples were
presented as «risks» rather than rights-holders or even
stakeholders. The Papua New Guinea Programme clearly did
not conform to the UN-REDD Operational Guidance and
indigenous peoples have been left out of the National Climate
Change Advisory Board80. One can hope that UN-REDD is a
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learning process, that time and the involvement of UN
agencies will contribute to greater inclusion of indigenous
peoples in the coming months and years. However, one cannot
avoid seeing for now a real contradiction between the
importance given to the UNDRIP and the consultation of
indigenous peoples in the UN-REDD Operational Guidance
on the one hand and the ease with which this was considered a
minor detail in the actual approval process. 

4.2. The World Bank FCPF

The World Bank is a newcomer to climate policies, but it
intends to play a leading role in the allocation of the new
global funds available for climate work. The Bank’s Carbon
Finance Unit established the Forest Carbon Partnership
Facility (FCPF) in 2007 to act as a catalyst to promote public
and private investment in REDD and help developing
countries prepare for a REDD National Strategy thanks to the
FCPF’s Readiness Fund. As said before, the World Bank has
always privileged its own standards over the more demanding
internationally recognised ones. Its Operational Policy 4.10 for
example refers to «free, prior and informed consultation», and
not to «free, prior and informed consent» as recognised in the
UNDRIP. It is then a real challenge for indigenous peoples to
obtain respect of their rights proclaimed in the UNDRIP in
the World Bank management of REDD preparation. However,
it is interesting to note that the World Bank has not remained
totally impermeable to the influence of the UNDRIP at
operational soft law level. An internal FCPF note on
consultation and participation of May 2009 thus mentions –
although anecdotally – both the UNDRIP and free, prior and
informed consent81. A March 2009 resolution of the FCPF
Participants Committee devoted to FCPF/UN-REDD
collaboration at country level82 aims at «harmonized
operational guidance on consultation and participation»83,
which represents at least theoretically the possibility for UN
consultation standards (requiring consent) to prevail over the
World Bank ones (consultation) where both UN-REDD and
the FPCF work on a common country.
However, indigenous peoples had to fight to obtain
consideration in the World Bank FCPF governance structure.
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The FCPF was launched, rather prematurely – the FCPF
Charter still being under draft form – at the UNFCCC
COP13 in Bali in December 2007. The event triggered a
storm of protests among indigenous peoples, UNPFII Chair
included84, present in the Indonesian capital. The World Bank
had indeed left indigenous peoples aside from the
consultations it opened in 2006 with a number of states and
organisations. Whereas environmental NGOs were included in
the «broad range of actors» that were consulted in order to
«balance the interests of potential donors and buyers, recipients
and sellers and other stakeholders»85, indigenous peoples –
considered as «vulnerable group»86 rather than rights-holders –
were not. They finally managed to be heard in 2008, i.e. very
late in the process, during three retroactive regional
consultations in collaboration with the UNPFII in Asia, Africa
and Latin America87. Those consultations were far from
bringing about indigenous peoples’ support to the FPCF
process (indigenous peoples for example walked out of the
Latin American consultation). They however obtained their
inclusion in two bodies of the FCPF governance structure88:
the ad hoc Technological Advisory Panels (TAP), and the
Participant Committee. 
The TAP is composed of experts who review the Readiness
Plan (R-Plan) submitted by a REDD eligible countries to
ensure that it meets the criteria set out in the FCPF Charter
Annex89 and the Readiness Plan (R-Plan) Template and
Guidance90 – which integrates the concerns of indigenous
peoples. However, the presence of an indigenous expert in the
TAPs has a limited impact. His/her opinion on the state’s plan
has anyway to be synthesised – and potentially watered-down –
by the lead reviewer. Reviewers’ viewpoints anyway weight
little in front of the donor/recipient political compromise that
takes place in the Participant Committee, the governing body
of the Facility which selects REDD Country Participants,
approves Readiness Plans and assesses their implementation.
The second aspect of indigenous peoples’ involvement in the
Facility is the new official observer position that was created
especially for indigenous peoples and other forest dwellers in
the FCPF Participant Committee. But the indigenous peoples’
representative is only one observer among others (NGOs,
IGOs, the private sector, the UNFCCC and UN-REDD). The
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position allows full access to all information available, which is
important. But in the end, the indigenous peoples’
representative has very little weight as an observer without
voting rights compared to the 20 official members of the
Participant Committee (10 from donor countries and 10 from
REDD Country Participants) and even the Facility
Management Team (FMT). His role is limited to expressing
his view on issues under discussion. 
Thirty-seven developing countries have engaged into the FCPF
process, which is composed of five stages towards the
agreement of an Emission Reduction Payment Agreement
(ERPA). All potential REDD Countries Participants are now
either at Phase I (for most of them) or II, which are
fundamental for the inclusion of the rights of indigenous
peoples and their participation. In theory, Principle 3.1(d) of
the FCPF Charter requires that FCPF activities comply not
only with the World Bank’s Operational Policy and Procedures
– including OP/BP 4.10, which subjects the submission of any
WB funding to the state carrying out «free, prior, and
informed consultation [...] result[ing] in broad community
support»91 – but also with indigenous peoples’ rights as
recognised at the national and international levels92. But once
again, there is a gap between theory and reality. In practice, an
examination of nine of the 25 first R-PINs clearly shows that
the readiness process has been rushed at national level93. This
seems to confirm the Bank’s reluctance to push for the
application of its own safeguards before the implementation
phase94. The FCPF Memorandum specifies that «without a
World Bank Grant Agreement [which comes at the very end of
the FPCF process], the World’s Bank safeguard policies will
not apply»95. Therefore, none of the nine R-PINs analysed
mention human rights or indigenous peoples’ rights other than
very superficially. Only some of them recognise the need to
strengthen indigenous peoples’ land tenure in the process
(Paraguay, Liberia, Ghana, Nepal, Vietnam). No real strategy
to address forest governance problems is proposed. Worse, the
DRC readiness note even includes the increase of security for
timber concessionaries as an example of «improved
governance»96! Many of the national REDD concept notes
have been written to a large extent by large conservation
NGOs like the World Wide Fund for Nature (WWF), the
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Nature Conservancy (TNC) or Conservation International
(CI)97, at the expense of the voice of indigenous peoples. 
In spite of this clear marginalisation of indigenous peoples’
rights in Phase I, the World Bank has not impeded the first
countries – Guyana, Indonesia and Panama – to proceed to the
next stage, the preparation of the Readiness Plan (R-Plan). An
analysis of the R-Plans shows all the signs of haste, exclusion of
indigenous peoples and defective participation measures. The
World Bank’s OP/BP 4.10, and the FCPF rules on
consultation and participation are ignored. Among most
important flaws, land rights were ignored in Guyana, and
consultation rushed in Panama and Indonesia, where
indigenous peoples were not even mentioned as part of the
«stakeholder groups» that will be involved in future
consultations. Those flows triggered significant debate within
the Participant Committee but did not prevent it to approve
the three mentioned R-Plans in June 2009. 
This haste is not without explanation. Both donor and REDD
recipient countries had expressed their wish to show results at
the COP15 in Copenhagen last December. In mid-2009, it
was argued that if the Participant Committee did not approve
the R-Plans, the ability of states to advocate REDD inclusion
in the UNFCCC based on the argument of the FCPF’s
efficiency would be threatened98. Thus, both the World Bank
and REDD participant countries seem satisfied with
maintaining the discontinuity of the FPCF REDD process, a
governance gap in which indigenous peoples’ right seem to
dissolve themselves. On the one hand, the World Bank affirms
that «the FCPF will comply with the applicable World Bank
safeguard policies, and be inclusive of all the stakeholders and
rights-holders in the forest sector»99; but on the other hand,
the Bank also relies on the principle of sovereignty, according
to which «the FCPF will respect sovereign country decisions in
terms of the kinds of mechanisms and strategies that will be
tested in each country to tackle deforestation and forest
degradation»100. The next (third) stage in the FCPF process
will concern the implementation of the R-Plans. It will be
fundamental to include indigenous peoples’ rights in the
national REDD strategies and genuine representation in the
national monitoring systems. But where there is no basis for
that in the Readiness Plans, one can be pessimistic that this

87



Jean-Marie Rogue

101 Ibidem.
102 Ibidem.

will actually happen. Some indigenous peoples’ representatives
have expressed their hope that REDD and other climate
change mitigation projects be an opportunity to secure the
concrete implementation of rights recognised by the UNDRIP.
Everything shows on the contrary that poor governance and
corrupted states do not make efforts to ensure the respect of
indigenous peoples’ rights in their obsession of attracting the
green projects’ godsend. The World Bank and more generally
the UN would have an unprecedented leverage to allow for the
local implementation of the UNDRIP, if it chose to bind
climate project funds with the prerequisite of securing
indigenous peoples’ rights. This opportunity has been missed
until now. If it were still be missed in a final REDD agreement
that could potentially be agreed later on in 2010, indigenous
peoples’ right would be left at the mercy of bad national
governance.
Governments have claimed control over the major part of the
world’s tropical forests, leaving most of the indigenous and
other peoples who traditionally live in it without legal
recognition of their land rights. It is striking to observe that
nearly half of the 38 UN-REDD and FPCF countries are
affected by conflicts, the great majority of them (12 out of 16)
being directly connected with land tenure101. Neither the UN
nor the World Bank has required the solving of those conflicts
as a pre-condition for entering the REDD scheme. Another
fundamental problem is corruption and bad governance. The
38 UN-REDD/FPCF countries’ average note on Transparency
International’s Corruption Perception Index is a poor 2.9/10,
and the World Bank itself considers those countries are among
the worse to do business102. Vested interests, notably from the
industry but also private actors (including companies and
sometimes large conservation NGOs) weight more than
indigenous peoples with weak bargaining power and lack of
access to information. This means that the risk is extremely
high that the billions of dollars of carbon value allocated to the
concerned forests will not only bypass but also play against
indigenous and other communities traditionally occupying the
forests. The recognition of indigenous peoples’ rights is still
widely interpreted by governments as a constraints rather than
an opportunity. That is when the question of the real objective
behind REDD and more generally climate change mitigation
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projects resurface. Is the objective really to save the forest and
avoid further global warming? Or has the proclaimed means
for that (the carbon market) turned into an end in itself? If the
real objective is the first one, then legally recognising
indigenous peoples’ rights has proved to be efficient. In the
case of Brazil, indigenous territories in the Amazon are the
ones that have resisted deforestation most effectively. While the
rate of deforestation is at 1% in indigenous legally recognised
territories, the rate is 8% in state level protected areas, and
19% outside the protected areas103. Just after the Copenhagen
failure, in December 2009, Brazil decreed nine new indigenous
reserves over 50,000 km2, more than the size of Switzerland.
The motivation expressed by Lula for this decision was both
historical (giving back land to the indigenous peoples
traditionally living on it) and ecological (preserving the
Amazon rainforest). 
Granting land rights to indigenous peoples and adopting a
binding convention addressing the root causes of deforestation
(demand for wood, agricultural products including cattle,
biofuels, activities of the mining and extractive industries)
supported by a global fund would certainly be more efficient
than trusting the market alone in coping with the interlinked
climate and human rights issues of deforestation. The market
by its very nature is a system for relative valuations and trade-
offs, while human rights is about the absolute protection of
inalienable features of the human being. While the efficiency
of the carbon market in reducing global warming is highly
debatable, its primacy over law and regulation undermines the
«human rights-based approach to climate change» officially
advocated at UN level104. In the market vision, notably
advocated by the World Bank, indigenous peoples are seen
primarily as «vulnerable» or forest-«dependent» people. This
approach in terms of «vulnerability» creates a clear risk that
indigenous peoples be reduced to a status of victim to be
protected, at the antipode of their justified demand: playing a
positive role in climate change mitigation and governance
based on their rights-holder status (and the assets of their
traditional ecological knowledge). 
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Conclusion

This focus on indigenous peoples’ rights violations all along
the climate governance stream – from denial of global and
local participation rights to the violation of multiple rights in
the implementation of climate change mitigation projects –
shows the outdating of the artificial separation between
International Environment Law and International Human
Rights Law in front of such an urgent challenge as climate
change. By reclaiming the rights that are due to them on their
lands and in global governance, but also because to them the
environment/human separation is an aberration, indigenous
peoples have become the spearhead of this rapprochement.
The blow given to the idea of global legal framework and
commitments for climate policies in Copenhagen shows that
the road is still long. Too many gaps still exist for efficient
human rights litigation of climate policies-related human
rights violations; the establishing of legal responsibilities for the
overall phenomena of global warming remains very difficult;
the opening of the climate change regime to human rights
concerns is still mostly rhetoric. The continuing absence of
human rights procedures in a discredited global climate regime
will risk reinforcing the governance gap we have sought to
highlight, which would lead to more chances of human rights
violations, for indigenous peoples and for others. Climate
change, like other challenges that threaten the full enjoyment
of rights, is an issue of participation in decision-making, and of
enshrining of safeguards in a legally binding framework
supported by adequate procedures open to the victims. The
primacy of states and business interests over human (rights)
concerns in the way climate governance is currently conceived
is digging a democratic legitimacy gap – flagrant in
Copenhagen – which renders the existential battle for the
climate and the human harder to win.
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