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Introduction  

Apprehension. Worry. Concern. These are only three of the words that could be used to 

describe today’s European landscape. Considering the recent political developments and 

the strengthening of the political radical-right, the situation is indeed worrisome. The 

major preoccupations, possibly, derive from the fact that even the countries boasting the 

most long-standing democratic tradition now seem to have been trapped in an anti-

democratic drift. We are witnessing a raise of the number of political movements, 

groups, parties and governments that, notwithstanding their general acceptance of 

procedural democracy, aspire to the concretisation of ideals which, in the words of 

Professor Jens Rydgren, «in many ways» run «counter to the pluralistic values of liberal 

democracy» (2007: 243) - thus corroding democracy from within, subtly.  

The reasons that may have contributed to the renewed vigour of the radical right are 

multifaceted (e.g. “demand-side” vs “supply-side” factors - Rydgren, 2007; “normal 

pathology” vs “pathological normalcy” thesis - Mudde, 2010). While these factors will 

be kept in mind, they are not going to be herein analysed in depth. Instead, this 

dissertation will focus on comparing the consequences of, and the reactions to, such 

processes in a particular context that political scientist Francis Fukuyama (2011), among 

others, has described somehow as an ideal or symbol of peaceful and well governed 

democracy: the Nordic countries.  

Let us proceed with order. First of all, it is necessary to anticipate, even if concisely, 

clarifications about some usually confusing terminology. The “Nordic countries” 

include Denmark, Finland, Iceland, Norway and Sweden - plus the autonomous regions 

of the Åland Islands, the Faroe Islands and Greenland. Instead, the term “Scandinavian 

countries” generally refers only to Norway, Sweden and Denmark, while “Scandinavia” 

relates to the peninsula constituted by Norway, Sweden and, partly, Finland (Thomas, 

1996; Bernitz, 2011).  

Now, broadly speaking, the Nordic countries are positively notorious, for they seem to 

have found economic, political, societal equilibrium and prosperity. They generally 
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display healthy economies, relatively low levels of inequality, one of the most advanced 

welfare systems, good protection of the environment, impressive social capital, social 

stability and social trust. They also share characteristics such as long lasting democratic 

traditions and low levels of corruption (UNDP, 2019). Their political culture, 

characterised by a rather absolute confidence in the State apparatus and in the 

democratic values each and every citizen has been educated to, is fascinating, an 

unicum, one might say. Moreover, these countries are arguably in the lead in terms of 

protection and promotion of human rights, and international engagement. Furthermore, 

from a more legal perspective as well the Nordics have often been understood as a 

stand-alone situation, to the point of being classified as a separate legal family, for their 

constitutional systems seem to display very distinguishing features - e.g. realism and 

pragmatism (for an insight on the origins of the Nordic countries’ legal culture see e.g. 

Pattaro and Roversi, 2016), the citizen’s role in legitimising law making, legal 

cooperation, the working of their courts, their doctrine of precedent, their doctrine of the 

sources of law, their fundamental conceptualisation of democracy and so forth (Bernitz, 

2011; Howard Grøn, Nedergaard, Wivel, 2015; Husa, Nuotio and Pihlajamäki, 2007; 

Simoni and Valguarnera, 2008; Smith, 2018; Van Hoecke and Warrington, 1998; 

Zweigert and Kötz, 1987). In short, ranking consistently among the most prosperous, 

the happiest, the more peaceful countries worldwide, the Nordics appear as successful 

(and successfully run) societies. These are the reasons behind the aforementioned 

argument by Fukuyama, whose widely supported idea that today’s global challenge in 

terms of governance is «getting to Denmark» (2011: 14) is only one among the 

numerous examples of how elevated the pedestal on which these countries are placed is. 

This aura of fascination (and, possibly, admiration) is probably swelled by the fact that, 

outside the Nordic area, a limited amount of resources is employed to conduct research 

about it. As an additional consequence, to an outside eye, the Nordic region is often 

perceived as a monolithic, non-differentiated block of countries, somehow detached 

from the rest of the European continent - certainly lightyears away from Italy. Indeed 

they share some similarities, partly due to the fact that the threads of their histories have 
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been tightly interwoven until the past century. In fact, Finland has been part of the 

Kingdom of Sweden for around seven centuries, until 1809, when it separated from 

Sweden to become a legally independent Grand Duchy under the rule of the Russian 

tzars, until 1918. Having been integral part of a union with the Danish Kingdom for a 

similar period of time, Norway experienced a strong legal and cultural conformity with 

Denmark, which has been felt even after the 1814 self-declaration of independence. 

After that, Norway was under a regime of a looser kind of union with Sweden, until 

1905. As to Iceland, this country has been under Danish rule for centuries, until its full 

independence in 1944 (Bernitz, 2011; Howard Grøn et al., 2015; Stråth, 2012). 

Therefore, the histories of the Nordics being so tightly related, and mutual cultural 

influences being so strongly exercised across the centuries, it is not surprising that these 

countries look very much alike to one another in terms of institutions, culture, language 

and way of living. 

This is an inaccuracy due to generalisation. They certainly share some common traits 

due to their history, language and cultural heritage. Still, they have made (history and 

politics-wise) different choices which have indeed had an impact on their constitutional 

and political systems. One of the most relevant and interesting examples is represented 

by the Nordics’ attitude in relation to the European affairs - i.e. European Union (EU), 

Council of Europe (CoE). Following Howard Grøn et al., «the Nordic position has 

traditionally been conditioned on being different from Europe and better than Europe», 

the Nordics being «often characterised as 'reluctant Europeans' […] or the 'other 

European Community'» (2015: 7). Indeed, for instance, until the 1970s the Nordic 

countries have kept looking for alternative solutions that would have allowed them to 

somehow not take part to the European integration project (e.g Nordic customs union, 

NORDEK, and so forth). Interestingly enough, the Nordics have maintained rather 

puzzling positions regarding the supra-national organisation. Indeed, among the five 

countries, only three are members of the EU, i.e. Denmark, Sweden and Finland (the 

first having joined being Denmark as late as 1973, followed by Sweden and Finland in 

1995), but Finland alone is a properly full member: Denmark has maintained opt-outs in 

policy areas of significant importance, i.e. justice and home affairs, security and 
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defence, the Monetary Union; Sweden is not member of the Euro Area and keeps 

pursuing its own monetary policy. As to Norway, despite the Norwegian institutions 

supported the idea of their country becoming an EU member, the Norwegian voters 

refused this option with two referenda (1972, 1994). Instead, this country, together with 

Iceland, has opted for staying within the European Economic Area (EEA) as EFTA 

member (Bernitz, 2011; Egeberg, 2003; Howard Grøn et al., 2015). In sum, the attitude 

of the Nordics towards the EU integration process can be well expressed as a 

«pragmatic and functionalist […] “yes, but…." approach» (Howard Grøn et al., 2015: 

8). This allows them to maintain their distinctiveness and exceptionalism while, at the 

same time, benefitting from the opportunity of a relationship with the EU. They also 

accept their classical doctrine of the absolute supremacy of domestic parliaments to be 

challenged by the primacy of EU law, and the role of domestic courts to be impacted by 

the EU legal system (Smith, 2018). Such a dynamic stands also when considering the 

Nordic countries in their relationship with the Council of Europe. Indeed, they all are 

members of the Council: Norway, Denmark and Sweden are founding members (1949), 

while Finland joined in 1989, Iceland in 1950. Consequently, the European Convention 

of Human Rights (ECHR) as well as the European Court of Human Rights’ (ECtHR) 

case law and activism have contributed significantly to shape the domestic systems and 

norms regarding human rights protection and promotion in the Nordic countries, despite 

these latter’s constitutional traditions and despite the self-restraint of Nordic national 

courts. 

Furthermore, it has been mentioned that the Nordics are consistently ranked among the 

most pacific and democratic countries, displaying high levels of social cohesion and 

outstanding performances in terms of human rights protection and promotion. 

Notwithstanding their undeniable achievements, these States have been, and still are, 

facing issues relating to non-discrimination (e.g. minorities issues, religious diversity), 

as well as raising nationalism, xenophobia and far-right groups - e.g. extreme-right 

groups such as the Nordic Resistance Movement, but also veritable populist radical 

right political parties such as the Sweden Democrats, the Norwegian Progress Party or 

the Danish People’s Party (just to name but the biggest ones). These elements have 
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implications in terms of e.g. legislative acts shrouded in illiberalism and anti-pluralism, 

manifestations of intolerance, weak solidarity at European level (e.g. temporary 

reintroduction of internal border controls within Schengen), and so forth. Especially 

during the past few years, these episodes and tendencies have been increasingly loosing 

their previously sporadic nature. These dynamics have corresponded to radicalisation in 

the voters’ political preferences especially during the 2010s, with a peak around the year 

2015 (Widfeldt, 2018a; Britannica, 2019). These phenomena, often neglected or 

unknown by the outside observer, have been lapping with increasing vigour even the 

shores of the Nordic fjords, so much so that today they arguably represent veritable 

challenges for the much-vaunted democratic skeleton of the Nordic systems and 

societies. 

Their exceptionalism makes the Nordics very interesting to the research eye. The 

outside observer generally tends to collocate them, all together, outside and, at least, one 

step above the rest of the European context - thus possibly considering them as models 

to take inspiration from. Nevertheless, diving deeper into an analysis of these countries, 

one starts to get the suspicion that this ideal-type of Nordic exceptionalism needs not to 

be taken for a fact, that it is only the superficial layer of a highly stratified, complex 

reality and, thus, that it is necessary to start scratching that superficial layer away to get 

a more complete picture. 

Following these considerations, some questions come rather naturally to mind: is the 

recent rise of the radical right - in the form of the political movements, groups and 

parties bearers of its ideals - actually putting the democratic order of the long-standing 

Nordic liberal democracies at risk? If it is, how is that received in the government, and 

in laws relating to legal institutes such as freedom of expression, speech and (political) 

association? The heart of the matter, in sum, is: what kind of protection (if any) do the 

Nordic constitutional Instruments envisage for the democratic order they stand for in 

view of challenging times as those we are living today?  

In order to find an answer to these questions, the dissertation has been divided into three 

main chapters, each one in turn divided into sections, when needed. 
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 In the first chapter a political-historical overview of the Nordic countries will be 

carried out. The aim of the chapter is to set the scene, to provide the reader with the 

general coordinates to better understand these countries, often far from the radar and 

known only through commonplaces. This first general chapter is meant to clarify the 

reasons lying behind the choice, on the one side, of focusing the comparative endeavour 

of the second and third chapter of the dissertation on the three Scandinavian countries 

(i.e. Denmark, Norway and Sweden) and, on the other side, of the topical area at the 

heart of the comparison. Proceeding with order, first, the political-historical overview 

will be covered, namely the period from 1814 until present day, since the Nordic 

countries, as we know them today, arguably started to take their form following the 

Napoleonic wars. Then, seen the particular relevance of the issue, special attention will 

be given to the attitudes and the different choices of these countries towards the 

European integration process. Lastly, the overview will focus on the history of populist 

radical right parties in the Nordic countries during the past twenty years. Due to brevity 

reasons and since it would otherwise exceed the scope of the research, this chapter does 

not claim exhaustiveness in historical details, but the overview will be detailed enough 

to offer the reader a well rounded idea of how the Nordic countries have developed into 

the realities they are today. The second section, after having delineated the main reasons 

behind the Nordic countries’ reputation as extraordinary, will focus on a specific issue 

that is worth a deeper insight, i.e. the discussion about these countries’ classification as 

a separate legal family (Bernitz, 2011; Husa, Nuotio and Pihlajamäki, 2007; Simoni and 

Valguarnera, 2008; Somma, 2019; Van Hoecke and Warrington, 1998; Zweigert and 

Kötz, 1987). The second section should also help better understand, first, the impact that 

supra-national (European) and international norms have had on the Nordic legal 

systems; second, the magnitude of the challenges that these recent years’ new political 

milieu is bringing for the Nordic democracies. The third section will dig deeper into the 

roots of the recent but rather rapid success of the populist radical right in the Nordic 

countries, as well as into the ways in which these parties constitute a serious test for the 

Nordic democracies, their values and their identity. 
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 Seen the mutated, challenging political milieu populist radical right parties have 

been contributing to fuel, the second chapter will focus specifically on the question of 

whether and how the Scandinavian constitutional Acts envisage any instrument to 

protect the fundamental values they stand for, that constitute the democratic core of the 

Scandinavian legal systems. Indeed, freedom of association and expression are arguably 

the exterior concretisation of the essence of a country's democratic identity, i.e. freedom 

of thought, to which everyone, in liberal democracies, is entitled to and that lies at the 

basis of any society fostering values such as multiculturalism, non-discrimination and 

diversity. These freedoms, as prosaic as it may sound, allow for illiberal, antidemocratic 

ideas and values to spread as well. Hence, is the enjoyment of these rights and freedoms 

somehow restricted for certain segments of the society in the Scandinavian countries to 

preserve their democratic order and values? This question is better answered by 

comparing the rather old Danish Constitutional Act with the younger Swedish 

Constitutional Instruments and the youngest Norwegian Constitution, and their related 

ordinary legislations. The topical focus here will regard the specific legal institutes of 

freedom of association, freedom of speech and expression of thought in political 

contexts. The purpose of the chapter would be to make a comparison at the level of 

constitutional Acts and legislations, first, between the ways in which the just mentioned 

legal institutes are received in the constitutional Acts and in the legislations of 

Denmark, Norway and Sweden. Then, a comparative analysis will be carried out also 

between the manners in which possible forms of constitutional and legislative protection 

of such institutes - e.g. bans on political parties, constitutional limitations to freedom of 

political association or expression, regulations regarding hate speech - (provided that 

they exist) may affect the life of populist radical right parties. Clearly, the broader 

underlying question is whether the Scandinavian constitutions are weak, thus open for 

unwanted influences that may come, in the case in point, from illiberal forces - as 

populist radical right parties and the values they espouse are by nature -, that threaten to 

undermine the democratic skeleton of the Scandinavian countries. 

 The third and last chapter will be centred on the ways of preserving democracy 

through the juridical safeguard of freedom of political association and expression as a 
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test case of democratic issue. Namely, it will be carried out an analysis of relevant 

Danish, Norwegian and Swedish domestic - and, if applicable, European Court of 

Human Rights (ECtHR) - court cases regarding the aforementioned legal institutes, that 

saw populist radical right-wing parties’ representatives or members involved, trying to 

understand how measures limiting freedom of expression and association in political 

contexts (again, provided that they exists) affect the "life" of the radical right-wing 

parties that are increasingly gaining popularity in the Scandinavian area as well. 
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CHAPTER I 

Setting the Scene: Political History and Legal Culture of Out-of-the-Ordinary 

Democracies, and the Challenge of the Populist Radical Right  

Introduction 

Countries and the societies they host are not prisoners of their pasts. But they do have a 

past, made of events and ideas, and what they are today is also the fruit of what they 

were in this past (Fukuyama, 2011). These histories owe much to the geographical 

location these countries and their populations occupy. Different political-historical paths 

produce different moods to constitutionalism as well. The Nordic countries are no 

exception. It is thus important, first and foremost, to have clear in mind what could be 

called the general geographical and political-historical setting of these countries. For 

these reasons, this first chapter is dedicated to setting the scene, which should help 

understand the basis the following chapters are structured upon.  

Namely, it is organised in three main sections, each one, in turn, divided into two or 

more sub-sections, when needed. The first section (I) is dedicated to the political history 

of the Nordic countries since the Napoleonic Wars - with no claim of exhaustiveness. 

Hence, first the landmark events of the Nordics’ historical background will be outlined 

(i). It is necessary to point out that, seen the importance and the complexity of the 

subject, this first sub-section will include only very brief historical outlines of the 

relationship between, on the one side, the Nordic countries and, on the other side, the 

European Union and the Council of Europe. Indeed, in a second sub-section special 

attention will be paid exclusively to causes, dynamics and consequences of the puzzling 

relationship between the Nordics and the European Union (ii). A last sub-section will 

provide an overview of the rise of the populist radical right during the past twenty years 

in the Nordic countries, that are nowadays facing a new political milieu which is 

proving to be more challenging than one may expect (iii). After this panning shot of the 

main political-historical events, the second section of the chapter (II) is dedicated to the 

question of the classification of the Nordic countries into a separate legal family - a 

categorisation that, nonetheless, has its limits. Thus, first the issue of the Norden as an 
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out-of-the-ordinary context will be dealt with (i); then, the main theories about the so-

called “Nordic legal family” will be taken into account to understand why the Nordic 

legal systems are commonly understood as such. The latter gives the opportunity to 

outline also the distinguishing features of the Nordic constitutional systems (ii). Only 

afterwards it should become clearer the extent to which the rising populist radical right 

represents a challenge for the Nordic countries. Indeed, the third and last section of the 

chapter (III) will dig deeper into the dynamics that have led to the current popularity of 

populist radical right parties, as well as to the challenges that the ideas they espouse, 

together with the new political milieu they contribute to shape, have been bringing to 

the Nordic democracies, their values and identities. 

Section I - Knowing the Past to Better Understand the Present 

i. The Nordic countries’ political history from the Napoleonic Wars until 

present day 

Notwithstanding the fact that they are geographically located at the northernmost 

margins of the European continent, the Nordic countries have for centuries found their 

economics, politics, culture and social life to some extent connected to what was 

happening on the European continent. In fact, «not only massive wars, but also 

numerous less dramatic events have made the European context highly present in the 

everyday life of the Nordic peoples» (Egeberg, 2003: 1). 

First of all, it is necessary to provide some geographical coordinates. In fact, as will 

become clear throughout the chapter, the Nordic countries’ geographical collocation will 

prove of particular political relevance, since important political choices have been (and 

still today are) strongly influenced by it. Strictly geographically speaking, then, the term 

Scandinavia refers to the peninsula the coasts of which are lapped by the waters, on the 

one side, of the Baltic Sea and, on the other side, of the Atlantic Ocean. Accordingly, 

only the area comprehending Norway, Finland’s northernmost part and Sweden should 
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be called “Scandinavia”. Following this strict geographical classification, the Jutland 

peninsula forms part of the European Continent but, more generally speaking, also 

Denmark may belong to Scandinavia. Moreover, it should not go unnoticed that the 

eastern neighbour of Finland is the country nowadays known under the name of Russian 

Federation. In a broader sense, due to historical and cultural reasons, Finland, Iceland 

and the Faroe Islands firmly belong to the so-called “Nordic region” together with the 

three aforementioned countries, Norway, Sweden, Denmark. As to Greenland, albeit 

being geographically part of the American continent, it belongs to the Nordic region as 

well, by history and culture.  

Therefore, the term “Scandinavian countries” refers to a narrower group of three 

countries (Denmark, Norway and Sweden), while “Nordic countries” is a more general 

term referring to all the five independent countries belonging to the Nordic region, i.e. 

the parliamentary constitutional monarchy of Denmark, the parliamentary republic of 

Finland, the parliamentary republic of Iceland, the parliamentary constitutional 

monarchy of Norway, and the parliamentary constitutional monarchy of Sweden, 

together with the three autonomous territories of the Åland Islands, the Faroe Islands, 

Greenland - the first under Finnish sovereignty, the latter two under Danish sovereignty 

(Egeberg, 2003; Krunke and Thorarensen, 2018; Löfgren, 2008; Simoni and 

Valguarnera, 2008; Thomas, 1996; Treccani, 2018). 

The political-historical relations between the Nordic States have undoubtedly left 

profound signs on each of these countries producing also different moods to 

constitutionalism, to the extent that numerous scholars have come to the conclusion that 

it is possible to divide the Nordic region into two groups of countries, the so-called 

“East Scandinavian” and “West Scandinavian” group, that correspond also to an eastern 

and a western constitutional tradition. The former would comprise Sweden and Finland 

(plus the Åland Islands), while the latter Denmark, Norway and Iceland (together with 

Greenland and the Faroe Islands). Each one of these two “subgroups” is characterised 

by a leading country and led countries: on the one hand, Sweden has historically played 

a leading role over Finland and, on the other hand, Denmark has played a leading role 
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over Norway and Iceland. Therefore, it is not only a question regarding a geographical 

east-west divide. It is first and foremost a question about two leading countries and 

three countries which have been led by these two - a dynamic that has had consequences 

also in terms of the constitutional traditions (Duranti, 2009; Krunke and Thorarensen 

2018; Simoni and Valguarnera, 2008). The following overview of the main political-

historical events that have characterised the Nordic region will be carried out alongside 

the lines of this classification. In fact, the east-west divide will be a solid constant until 

the European integration process started to render it to some extent obsolete.  

The reasons behind the classification between a Western and an Eastern group of 

countries are historical and cultural in nature. Despite some examples of early attempts 

of political cooperation (e.g. Kalmar Union, 1397-1523), the Nordic landscape was for 

centuries dominated by the two historically old-established powers of Denmark and 

Sweden. Indeed, Finland, Iceland and Norway, in their present form of independent 

States, emerged only in the XX century. From a constitutional history perspective, 

indeed, until the beginning of the nineteenth century, the Nordic constitutional history is 

the history of Denmark and Sweden. However, the Napoleonic wars (characterising 

European history during the period 1796-1815) brought considerable changes in the 

Nordic political landscape (Stråth, 2012; Suksi, 2018). 

Let us consider, first the developments that took place in the so-called East 

Scandinavian group, i.e. in Finland and Sweden. 

Until 1809, Finland was simply an eastern territory belonging to the Kingdom of 

Sweden. The Napoleonic Wars resulted, for Sweden, in the loss of its eastern part to the 

benefit of Russia. This was the outcome, in particular, of the Finnish war fought 

between Russia and Sweden in 1808-1809 on the basis of the Treaty of Tilsit (signed by 

France and Russia in the attempt of forcing Sweden into the continental alliance against 

Great Britain). Nevertheless, Finland did not become integral part of the Russian 

Empire: assuming the status of autonomous Grand Duchy, it remained within the 

Russian Empire as an island of autonomous jurisdiction of Swedish provenance - thus 

having granted, by the 1906 Constitution of Russia, the privilege of maintaining its own 
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legal system (which actually meant the Swedish one) while constituting «an indivisible 

part of the Russian State» (Suksi, 2018: 26). Finland declared its independence in 1917, 

after the Russian Revolution, and adopted a new Instrument of Government Act in 

1919. Formally enacted by reference to the amendment formula present in the 1906 

Parliament Act (Constitutional as well), this Constitutional Instrument repealed all 

constitutional provisions of Swedish origin. After a modification in the late 1920s, the 

Finnish Constitution remained basically unamended until the 1980s. The very last 

modification of the Finnish constitutional Instruments occurred in 2000, when the new 

Constitution of Finland entered into force as the only constitutional act in the country - 

thus the Finnish constitutional order ceased to be multi-documentary (Suksi, 2018). 

Sweden, for its part, after having lived a sort of proto-democratic Age of Liberty during 

the XVIII century, was ruled by absolutism until 1809. Indeed, in 1809 the new multi-

documentary Constitution entered into force, following the enactment of the 1809 

Instrument of Government Act: such document stated that the Constitution of Sweden 

would have been formed by the Instrument of Government itself, together with the 

Freedom of the Press Ordinance, the Succession Act and the Rules of Procedure of the 

Diet (today Rules of Procedure of the Parliament). The current Instrument of 

Government dates back to 1974 - since then, the King has been left basically with 

purely symbolic duties. The Swedish Constitution has maintained its pluri-documentary 

nature until present day. In fact, there are four fundamental laws: the 1810 Act of 

Succession (partially modified in 1979, when the Parliament allowed female succession, 

i.e. female heirs have equal right to the throne and can become head of State), the 1974 

Instrument of Government, the 1766 Freedom of the Press Act, the 1991 Fundamental 

Law on Freedom of Expression. Also, in addition to the fundamental laws, Sweden has 

a Riksdag Act, that contains the work procedures of the Swedish Parliament and held 

the status of fundamental law until 1974, but now it is an instrument in between 

ordinary and constitutional law (Swedish Parliament, 2019). 

The histories of the two countries started to diverge with the turning of the XX century. 

Indeed, Sweden and Finland faced the major European (and international) events of the 

new century with different attitudes.  
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 Proceeding in chronological order, the First World Conflict saw, on the one 

hand, Sweden trying to keep a neutral position. Nonetheless, this political line 

concretely translated into Sweden advantaging the German trade (thus hindering the 

British blockade strategy against Germany) - a situation that, in turn, provoked the 

Allies’ reaction, i.e. largely impeding Sweden’s trade. In the aftermath of World War I, 

Sweden found itself in a particularly favourable situation in terms of external security, 

both the Soviet Union and Germany having been defeated. Despite having opted for 

strict neutrality in its external relations (in line with the other Nordic countries, 

Belgium, Switzerland and the Netherlands), in the 1930s the country was forced to 

reexamine and strengthen its defence policy due to the rise to power of Adolf Hitler in 

Germany and the rearmament policy that came with it, and especially after the outbreak 

of World War II in 1939. This policy of neutrality ran parallel to a sort of policy of 

solidarity with the other Nordic countries, especially towards Finland (i.e. Nordic 

defence union; support given to Finland during the 1939 Soviet attack). However, such 

defensive strategy eventually resulted in advantaging Hitler’s country since, after 

Germany occupied Norway and Denmark in 1940, Sweden allowed the transit of the 

Reich’s armed forces through its territory (Egeberg, 2003; Simoni and Valguarnera, 

2008; Stråth, 2012; Suksi, 2018). 

After the conclusion of the Second World Conflict in 1945, Sweden did not loose its 

proclivity towards strict neutrality in foreign policy. Accordingly, the country basically 

only applied for joining the United Nations, becoming an official member in 1946. But 

it did not apply for membership of the North Atlantic Treaty Organisation (NATO) - and 

still today it has not joined the Organisation. Moreover, at that time the country was not 

interested in the European integration process, it only participated to the establishment 

of European initiatives more purely economic in nature, that would have helped the 

country’s trade liberalisation policy, i.e. the European Free Trade Association (EFTA, 

1959). Nonetheless, Sweden was not afraid of taking part to initiatives of more strict 

political collaboration with its closer Nordic neighbours, one of the most relevant 

probably being the institution of the the Nordic Council in 1952 - which led, just to 

name a few achievements, to coordination in important legal matters as well as to the 
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creation of a zone of free movement of persons, free-labour market. Instead, initiatives 

aiming at forms of economic cooperation further-reaching than those achievable within 

the EFTA framework never succeeded. The NORDEK plan (1968) is probably the major 

exemplification of such failure, and it was soon abandoned in 1970 following the 

opposition it met, especially from Finland. Eventually, the 1990s brought about some 

changes in the Swedish foreign policy. Indeed, the USSR having capitulated and the 

plans for increasingly closer integration between the EC member States proceeding, 

Sweden abandoned its neutrality line and applied for joining the EC in 1991, actually 

becoming a member of the newly organised European Union (EU) in 1995 

(Encyclopædia Britannica, 2019; Howard Grøn et al., 2015; Thomas, 1996). Alongside 

these processes, it is important to remember that the period after the end of War World II 

marks the beginning of the era of international Human Rights: in 1941 the Allies signed 

the Atlantic Charter, through which were proclaimed the Four Freedoms that US 

President Roosevelt had enunciated in January that same year (i.e. freedom of 

expression and speech, freedom of religion, freedom from want and freedom from fear, 

first set out during the Eighth Annual Message to Congress), together with the right to 

self-determination. These very principles were reaffirmed, first, in the 1942 Declaration 

of the (at that time, 26) United Nations. After the War, they were further expanded upon 

and developed in the 1945 Charter of the United Nations, which established that human 

rights were to be considered a matter of international concern, constraining State action 

within well-defined binding legal obligations and «establishing the essential foundation 

for the development of human rights law at both global and regional levels» (Shelton, 

2014: 282) - indeed, it was followed in 1948 by the Universal Declaration of Human 

Rights that, for the first time, set out fundamental human rights to be universally 

protected and that, in turn, initiated a process of drafting and ratification of a significant 

number of international human rights treaties, as well as of constitution of regional and 

international organisations promoting and protecting human rights (Shelton, 2014). 

Despite its (at that time) scepticism towards the idea of joining the future EU, Sweden 

was among the founding members of the Council of Europe, the regional organisation 

created in 1949 to protect and promote human rights, democracy and the rule of law. 
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Still, the European Convention on Human Rights (ECHR, 1950) was not incorporated 

into the Swedish legal system before the 1990s (Krunke et al., 2018).  

Since the end of the Cold War, Sweden has displayed a strong commitment for 

international peace and stability. Indeed, Swedish troops took part to major international 

peacekeeping missions in Bosnia and Herzegovina in 1996, in Kosovo in 1999 and also 

in Afghanistan in 2003 (International Security Assistance Force, ISAF). The country is 

today participating to the NATO Partnership for Peace Programme, though which it 

supports NATO missions Resolute Support in Afghanistan and KFOR in Kosovo. As to 

the Communitarian commitment, Sweden invested above all in effectively responding 

to the economic crisis, in tackling climate change, in the development of the common 

defence and security policy. Another point on top of the priorities-list of the country is 

the strengthening of regional cooperation with neighbouring countries, especially with 

its eastern neighbouring countries. Sweden has hence implemented different initiatives: 

for instance, since 2009 it as been promoting, together with Poland, the so-called 

Eastern Partnership (EaP), formally part of the European Neighbourhood Policy (ENP) 

pointing at strengthening the EU’s relations with six partner countries in Eastern Europe 

and South Caucasus, i.e. Armenia, Azerbaijan, Belarus, Georgia, Moldova and Ukraine. 

The country also contributes to UN and EU peacekeeping missions, e.g. MINUSMA in 

Mali (UN), EUTM in Somalia and Mali (EU). On this line, Sweden has been supporting 

the EU Strategy for the Baltic Sea Region for an increased cooperation in economy and 

environment-related issues, as well as it has backed the EU enlargement towards 

Western Balkans and Turkey. In recent years, Stockholm has partially redefined its 

relationship with Moscow because, on the one hand, the Baltic and the Barents Sea 

represent an area of particular strategic relevance for Sweden and, on the other hand, the 

country fears the recent rather threatening developments of Russian interests in the area 

- that have concretised in the Ukrainian crisis as well as in episodes of naval exercises 

carried out in the Baltic Sea, not far from Gotland Island. Furthermore, Sweden has long 

promoted international cooperation, especially via effective multilateralism. Consider, 

for instance, the role of Dag Hammarskjöld, UN Secretary General between 1953 and 

1961. Today the Swedish foreign policy is basically built on the bedrock of international 
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human rights, and thus promotes the reinforcement of the relationship between 

democracy, development and human rights, a more sustainable globalisation, and so 

forth. Sweden distinguishes itself particularly for its commitment in the protection of 

the environment. Suffice it to think about the fact that today’s UN Climate Change 

Conferences - the latter being the COP25, held in December 2019 - find their origins in 

the 1972 Stockholm Conference on the Human Environment (and the following 1992 

Rio Conference on Environment and Development). Because of these commitments, the 

country was non-permanent member of the UN Security Council between 2016 and 

2018 (Treccani, 2018; Government of Sweden, 2019). Lastly, the country’s 

humanitarian commitment is rather impressive. Consider, just to have a general idea of 

the magnitude of such engagement, that the 2019 Swedish financial contributions to the 

global humanitarian effort amounted to around 83 million USD only for the UN Central 

Emergency Response Fund (CERF), positioning itself as the third major country donor 

to the UN global emergency response fund after Germany (CERF, 2019). 

 Looking at Finland, the First World Conflict did not see much of this country 

involved since, as mentioned, it remained under Russian authority until 1917 and, after 

its independence, was occupied by internal priorities (i.e. civil war until 1918; the new 

Constitution confirmed in 1919, etc.). After its recognition as sovereign State, Finland 

still had to deal with issues linked to its relationship with its neighbouring countries, the 

influence of which it had just succeeded to disengage from. The first set of problems 

regarded Sweden’s ambitions over the Finnish Åland Islands: the inhabitants were 

predominantly Swedish-speaking and wanted affiliation with Sweden, and the territory 

had been occupied by Sweden during the 1918 Finnish Civil War. This friction was 

resolved rather quickly (1921) favourably to Finland thanks to the intervention of the 

League of Nations. The second set of problems regarded the ambitions of the Soviet 

Union over Finland, the main security concern for the country. Indeed, the connection 

with Sweden in its strongest form soon faded, meaning that notwithstanding the role of 

Sweden over Finland in their past histories, the future of Finland after its independence 

would not have been as much directly influenced by Sweden as in the past. Instead, 

17



during the XX century the relationship with the USSR became central in Finnish 

political choices, especially as to foreign affairs and security related issues.  

The country’s attitude towards NATO and European integration provides two examples 

on point. During the 1920s and the 1930s, the relationship between Finland and the 

Soviet Union could be described as “neighbours against their will” (Encyclopædia 

Britannica, 2019), with Finland consistently failing to reinforce itself through 

unsuccessful alliances with either the Baltic countries or Sweden - or, once, even with 

the Soviet Union itself (i.e. 1932 nonaggression pact). During the Second World War, 

after the German invasion of Poland in 1939, the Soviet Union planned to create a 

defence area by demanding some territories from Finland, an attempt against which the 

Finnish tried to resist. But such opposition led to the Russo-Finnish war that ended in 

1940, when Finland signed the Moscow Peace Treaty, surrendering large areas of its 

territory to the Soviet Union. Hence, in general, the Finnish attitude also during the war 

consisted in attempts to weaken the Soviet influence over its territories. In fact, the 

country even approached the Reich when the Russo-German tensions grew in 1941, but 

no formal agreements were concluded though. Eventually, Finland allowed German 

troops on their way to Russia to pass through its territory - in line with the Swedish 

behaviour after the German invasion of Norway in 1940 (Encyclopædia Britannica, 

2019). During the postwar period, Finland adopted a consistently friendly approach in 

its relations with the Soviet Union. As a consequence of this new foreign policy line, the 

relationship with the USSR stabilised, even if at some cost. For instance, one concrete 

example of this change of course was the Agreement of Friendship, Cooperation, and 

Mutual Assistance signed in 1948, that lasted until the 1980s, after having been 

extended three times (1955, 1970, 1983). But, while envisaging mutual defence 

provisions, this Agreement also restrained Finland’s possibilities to become member of 

any international organisation the USSR would have considered hostile to its own 

interests (Encyclopædia Britannica, 2019; Stråth, 2012). 

Thus, the relationship with the Soviet Union kept the Finnish foreign policy at very 

short bridle. The examples are numerous. Finland was not prevented from joining the 

United Nations, nor the Nordic Council (became member of both in 1955). Still, as far 
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as the European integration process is concerned, while the country was allowed to join 

the EFTA in 1986, it could not apply for EU membership until the 1990s, i.e. until the 

USSR fell. The demise of the Soviet Union represented, then, a significantly important 

turning point for Finland that, no more bound by any restriction, submitted its 

membership application to the European Community (EC), and it eventually joined the 

European Union in 1995 (leaving the EFTA). Also considering another important 

regional organisation in Europe, i.e. the Council of Europe, Finland was not among the 

founding members, in fact it joined only in the spring of 1989, and it ratified the ECHR 

in 1990 - when the end of the Soviet Union was approaching. Nonetheless, Finland 

never applied for becoming a member of the NATO - another example of the magnitude 

of the connection with the Soviet Union and, nowadays, the Russian Federation 

(Egeberg, 2003; Encyclopædia Britannica, 2019; Howard Grøn et al., 2015; Thomas, 

1996). Still today the Finnish security and foreign policy can be considered generally 

neutral even though it basically rotates around multilateral cooperation and the EU 

Common Foreign and Security Policy (CSFP). After 1994, the country took part to the 

NATO Partnership for Peace Programme and has participated to international 

peacekeeping missions even if, again, without applying for becoming an official 

member of the Organisation. Nonetheless, probably as consequence of the increasing 

Russian military activism that in recent years has included also repeated episodes of 

trespassing of the Finnish air space, in 2014 Finland signed a Memorandum of 

Understanding with NATO. These renewed old fears towards Moscow have opened 

again the debate regarding NATO membership, but no application has been submitted 

yet. Moreover, the country contributes to a number of international missions such as 

UNIFIL in Lebanon, OIR in Iraq (anti-ISIS Operation Inherent Resolve) or also 

Resolute Support in Afghanistan - the NATO mission that replaced the ISAF in 2015 

(Encyclopædia Treccani, 2018; Government of Finland, 2019; NATO, 2019). Lastly, it 

is interesting to get a general idea of the magnitude of the country’s humanitarian 

engagement: the 2019 Finnish financial contributions the global humanitarian effort 

amounted to around 9 million USD (only as to the UN Central Emergency Response 
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Fund, CERF), positioning itself as the tenth major country donor to the UN global 

emergency response fund (CERF, 2019). 

Let us now focus our attention to the political historical developments of the so-called 

West Scandinavian group, comprising Norway, Iceland and Denmark. 

 In medieval ages, Norway was an autonomous kingdom but, after the brief 

experience of the Kalmar Union with Sweden and Denmark between the XIV and the 

XVI century (1397-1523), the country fell under the regime of the Danish crown until 

the nineteenth century - therefore experiencing the Danish influence on legal matters as 

well. By means of the 1814 Treaty of Kiel, Norway was transferred from Denmark to 

Sweden - Denmark being an ally of France at that time. However, the Danish crown 

Prince, still having interests and ambitions on the matter, supported the Norwegians’ 

aspirations to create their own Constitution, which led to the calling together of a 

constituent assembly that met at Eidsvoll. In May 1814, the constituent assembly 

approved the so-called Eidsvoll Constitution (for an insight see e.g. Scala, 2018, pp. 

979-980 and note 18), and the crown Prince signed it - which made him king of 

Norway. Sweden did not welcome such decision that deprived it from its treaty-based 

acquisition, thus it sent troops to Norway and forced the searching of a different 

solution, which was reached in August 1814 and that led, in November of the same year, 

to light amendments of the Constitution. Such modification of the constitutional corpus 

brought Norway under a loose regime of so-called “Personal Union” with Sweden. This 

regime bordered to independence of Norway since it implied for the king of Sweden to 

be appointed sovereign of Norway as well, with the clause that Norway would have 

been able to conserve a completely separate legal order with its own autonomous 

political institutions (i.e. government, parliament and courts). Nonetheless, the 

Norwegian history during this century basically consisted in a struggle to increasingly 

but consistently assert both its independence from Sweden and a separate Norwegian 

culture and identity within the Union. Indeed, the Personal Union did not survive the 

half of the century because of the Norwegians’ will to conduct their own foreign policy 

as well (in fact, the country’s foreign policy was still conducted by Sweden in the 
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person of the foreign minister). Thus, after raising tensions that, especially after the 

1860s, threatened to escalate into open war, it was preferred to dismantle the Union, and 

this actually happened in the form of unilateral secession. As a consequence, Norway 

reached full independence in 1905 (Karlstad) and maintained the May 1814 

Constitution as the fundamental law of the newly independent Norway (still today the 

constitutional document of the country, albeit some modifications have occurred over 

the decades). In addition, the Prince of Denmark was elected king of Norway under the 

name of Haakon VII, following a referendum (Egeberg, 2003; Encyclopædia Britannica, 

2019; Simoni and Valguarnera, 2008; Stråth, 2012; Suksi, 2018). 

When World War I broke out in 1914, Norway followed the example of Denmark and 

Sweden, declaring its neutrality. Nonetheless, soon a strong anti-German feeling spread 

out among the Norwegian population following the German indiscriminate submarine 

warfare and the many casualties that came with it - even despite the Norwegian 

government’s attempt to maintain an appearance of neutrality. During the interwar 

period, Norway’s foreign policy was mainly concerned with issues relating Denmark, 

and to territorial adjustments and ambitions. At the outbreak of the Second World War, 

Norway remained faithful to its policy of strict neutrality, thus refusing to sign a non-

aggression pact with Germany in 1939. Soon Germany succeeded in occupying Norway 

(1940), not without resistance from the Norwegians though. Indeed, as early as the April 

of that same year, Vidkun Quisling, leader of the Norwegian National Socialist Party 

(Nasjonal Samling) - a small party that had never obtained any seats in the Storting (the 

Norwegian Parliament) -, proclaimed a “national government”. Albeit the initially 

strong unpopularity of such decision (he was even thrusted aside by the same German 

occupiers), eventually a Nazi government was formed in 1942 under the leadership of 

Quisling himself. Under such government, attempts of resistance were not unusual, still 

Norway remained under German occupation until 1944, when it was liberated by Soviet 

troops. In the aftermath of the Second World Conflict, Norway was among the founding 

members of both the United Nations (1945) and the NATO (1949). It is worth 

mentioning that Norway did participate to the negotiations promoted by Sweden to form 

a Nordic Defence Union. The result was a sort of balance between the Nordic countries 
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that, for instance, led them to agree that no NATO base would have been allowed to be 

established on the territory of the Nordics. This balance contributed also to smooth out 

the tensions with the Soviet Union (Encyclopædia Britannica, 2019; Suksi, 2018; Stråth, 

2012; Thomas, 1996). 

The Norwegian approach to the European integration process has been rather 

ambiguous. Further details will be provided later on in the section, but it is worth 

mentioning already at this point that since the 1960s the country was split regarding the 

issue of the relationship with the EC (and EU, since the 1990s). On the one hand, 

Norway became a member of the European Free Trade Association (EFTA), actually 

being one of the founders of the Organisation (1960). It furthermore followed Great 

Britain in starting negotiations to join the EEC in 1961. After the French President 

Charles de Gaulle opposed to the Norwegian and British membership twice (1963, 

1967), the government tried two times to propose to its citizens the membership to the 

(by then) European Community subordinating the decision to referenda, the first one 

held in 1972 and the second one in 1994. But the Norwegians refused both times to join 

the supranational organisation (even though both times with slight majority), the second 

time even despite the fall of the Soviet Union had occurred in the years 1989-1991. 

Nonetheless, Norway kept increasing its economic relationship with the EC, the peak of 

this process being represented by the country’s decision to become member of the 

European Economic Area (EEA) in 1994. Eventually, Norway took also part to the so-

called Schengen acquis - thus its territory becoming part of the Schengen Area - in 

2001, through an association agreement created ad hoc for the particular relationship 

between Norway and the EU. Moreover, Norway was a founding member of the 

Council of Europe (1949), but it only adopted the ECHR in 1956, a decision that 

implied even a modification of the Constitution (Encyclopædia Britannica, 2019; 

Howard Grøn et al., 2015; Suksi, 2018; Stråth, 2012; Thomas, 1996). 

With the approaching of the XXI century, the role of Norway in global affairs saw a 

rapid increase, making the country one of the most prominent actors in the international 

arena. Indeed, Norwegian diplomatic interventions have proven to be an important 

international mediating tool, as demonstrated by the role played by the country in the 
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mediations between Israel and the Palestine Liberation Organization that led to the 1993 

Oslo Accords, or between Tamil insurgents and the government of Sri Lanka between 

2000 and 2009, or between the government of Colombia and the FARC in 2015. For 

Norway as well the year 2014 marked a significant embitterment of the relationship 

with Russia. Indeed, since then, Moscow unilaterally annexed the Crimean peninsula, 

has kept supporting the separatists forces in Ukraine and has generally re-started to flex 

its military muscle in a worrisome way - i.e. Norway’s interceptions of Russian aircrafts 

border forays has been increasing. As mentioned, Norway is a NATO member since the 

very beginning, and it has contributed to a number of international peacekeeping 

missions (e.g. Afghanistan, 2003; Libya, 2011). Lastly, also the country’s humanitarian 

commitment is remarkable: just to provide a general idea of the magnitude of such 

engagement, the 2019 Norwegian financial contributions to the global humanitarian 

effort amounted to around 53 million USD only for the UN Central Emergency 

Response Fund (CERF), positioning itself as the fifth major country donor to the UN 

global emergency response fund (CERF, 2019; Encyclopædia Britannica, 2019; 

Treccani, 2019).  

 As to Iceland, the country obtained full independence only around the end of the 

Second World War, in 1944. Indeed, the country was affected by the Danish absolutist 

regime from the XVII century until the XIX century (1660-1848). The position of 

Iceland started to see a possibility of evolution only after 1848, when the era of 

absolutism in Denmark came to an end. Namely, after having refused to acknowledge 

the 1849 Constitutional Act of Denmark, the Icelanders claimed for their own 

constitutional assembly to convene and draw up their own constitution. The assembly 

met in 1851, but Denmark refused all the requests made by the Icelanders who, in turn, 

responded by starting a decades-long campaign for independence. This campaign led 

Iceland, basically a sub-State of Denmark, to acquire an increasingly stronger position, 

until the 1918 Union Treaty established the equal status of the Kingdom of Iceland 

under a union with the Kingdom of Denmark. The treaty was followed by the adoption 

of a new Icelandic Constitution in 1920 - generally considered as the most fundamental 

step in the Icelandic path towards full independence. On that note, the Second World 
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War was crucial to the Icelandic independence process: basically, the country reached a 

de facto independence because of the different military occupation Iceland and 

Denmark fell under since the early 1940s. Indeed, on the one hand, Denmark was 

largely occupied by German armed forces in 1940, which per se already dissolved the 

Danish-Icelandic union; on the other hand, the British forces first (1940), soon replaced 

by the US troops (1941), occupied Iceland. Eventually the war put a decisive and 

definite end to the personal union between the two countries in 1944, severing all 

constitutional ties between them. The current Constitution of Iceland was enacted that 

very same year. During the past decades the constitutional instrument has undergone 

some amendment processes, the latter having occurred in 1999 - in fact the current 

Constitution entered into force in 2000 (Egeberg, 2003; Encyclopædia Britannica, 2019; 

Suksi, 2018; Stråth, 2012; Thomas, 1996).  

In the aftermath of World War II, Iceland was welcomed as member State of the United 

Nations in 1946, and it was also one of the founding members of NATO (1949). As to 

the process of European integration, Iceland joined the EFTA ten years after its 

foundation, in 1970 (even though not without domestic opposition, since it would have 

meant transferring Icelandic sovereignty to an international organisation). Eventually, 

Iceland as well, first, joined the EEA and, then, became part of the Schengen scheme the 

same years as Norway - 1994 and 2001 respectively. But it waited until after the 2008 

economic crash before submitting its application for EU membership. Eventually, the 

accession process was abandoned in 2014. Even though Iceland was not among the 

founding members of the Council of Europe, it joined the Organisation soon after its 

foundation, namely in 1950, while it ratified the European Convention on Human 

Rights (ECHR) in 1953 (Howard Grøn et al., 2015; Suksi, 2018). Lastly, the country 

contributes to humanitarian assistance and emergency response through various UN 

agencies, e.g. WFP, OCHA for the coordination of humanitarian actors and actions, 

CERF for immediate emergency response. Iceland’s humanitarian engagement is 

coordinated through the Iceland Crisis Response Unit, created in 2001 to support 

multilateral organisations in their peacekeeping and peace-building missions, mainly by 

sending civilian experts to the field. In fact, the country has no military forces so, by 
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choice or by necessity, civilian participation is seen as one of the major tools in a 

veritable comprehensive approach for building and maintaining peace. Concretely, 

Icelands’ contributions to the CERF in 2019 amounted to around 411.000 USD (for a 

total of around 4 million USD since 2006), and the country’s experts have seconded 

humanitarian and emergency situations in the occupied Palestinian territories, Sudan, 

Yemen, Sry Lanka, Pakistan and Syria (CERF, 2019; Government of Iceland, 2019).  

 Lastly, let us look at Denmark. The current Danish Constitutional Act dates back 

to 1953, but its main features and essence go back to 1849 when, following the end of 

the two-centuries-long absolutism in 1848, the new constitutional text turned the 

country into a constitutional monarchy with a two-chamber legislative assembly. The 

1849 Constitution never underwent any further amendment procedure after 1953 

because of the particularly complicated nature of such procedure, that makes the Danish 

Constitution renowned for its rigidity. Such constitutional text was the product of the 

XIX century Revolutions which, in turn, were triggered by the ideas that spread after the 

Napoleonic Wars. The latter put an end to a rather long period of stability for Denmark. 

During the Wars, all Danish effort to maintain neutrality failed, and the country 

eventually joined the continental forces’ alliance against Britain (1807). In the 

meanwhile, Sweden had joined the alliance with Great Britain, and proceeded to attack 

Denmark. The hostilities ceased only in 1814 with the signature of the Treaty of Kiel, 

through which Denmark had to cede Norway to the benefit of Sweden. As it has been 

seen, the Norwegians did not welcome very warmly the idea of being under Swedish 

rule, consequently convening a constitutional assembly, adopting a constitutional text in 

Eidsvoll and recognising the authority of the Danish crown Prince - a situation that did 

not last because soon Sweden took back what belonged to its sovereignty by attacking 

Norway. After the Napoleonic Wars, as mentioned, a liberal movement increasingly 

gained political voice in Denmark until, carried away by the spirit and the ideas of the 

1848 revolutions that were shaking the foundations of, among the others, France and 

Germany, a constituent assembly was convened and the absolute monarchy that had for 

centuries ruled the country was abolished. The new Constitution of Denmark was 

adopted in 1849, introducing a two-chamber (Folketing and Landsting) Parliament that 
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would have worked together with the king and its ministers to govern the country. 

During the XIX century, tensions roused in Denmark due to the so-called Schleswig-

Holstein question relating to on the one hand, the presence in the Danish region of 

Holstein of a rather high percentage of German population and, on the other hand, to the 

fact that the Schleswig region was culturally and linguistically divided between the 

populations of the two countries. Frictions persisted during the entire first half of the 

century. Eventually, following the war that broke out in 1864 between, on one side, 

Denmark and, on the other side, Prussia and Austria, Denmark surrendered to its 

opponents large parts of the two contested regions. The legacy of the Schleswig-

Holstein affair was a persisting intolerance on the part of a good many Danes towards 

anything relating to Germany. When World War I broke out, Denmark maintained 

neutrality and, at the end of the conflict, the Schleswig-Holstein question was settled 

(albeit not without discontent among the Danes). Having become a member of the 

League of Nations in 1920, in the interwar period Denmark contributed to the reaching 

of peaceful solutions to international issues. Soon, though, the country’s position turned 

into quite vulnerable due to the worrying German foreign policy of the 1930s. This 

explains the Danish positive response to Hitler’s offer of a non-aggression pact in 1939. 

Germany had offered equivalent pacts to all those countries that might have felt 

threatened by its expansionist policy, including the other two Scandinavian countries. 

But these latter refused Hitler’s proposals. Despite having declared its neutrality, this 

time in line with the others Scandinavian countries, Denmark was militarily occupied by 

German troops in 1940 and, afterwards, was forced to collaborate with the Reich in its 

military operations. Such accommodation, however, soon turned into open resistance, to 

the extent that after 1943 the Danish government increasingly cooperated with the 

Danish Freedom Council - the leading organ in the resistance activities. In the 

immediate postwar period, the question regarding the Danish southern border was 

substantially put on hold since, albeit the tensions were not sedated, all remaining 

intentions to pursue it were abandoned. In the meanwhile, security and defence became 

the top priorities of Denmark, that was among the founding members of both the United 

Nations (1945) and the NATO (1949). It was the admission of Western Germany to the 
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NATO that definitively settled the issue of Southern Schleswig: with the 1955 Bonn 

Protocol, Denmark managed to obtain guarantees for the recognition and respect of the 

rights of the South Schleswig Danish minority. The 1950s brought about, as earlier 

mentioned, the last constitutional reform that Denmark would have witnessed (at least, 

until present day). It was a substantial revision of the Constitutional Act envisaging, for 

instance, the introduction of female succession to the throne, or the reduction of the 

legislative branch to only one chamber (i.e. the Folketing). This latter modification 

entailed also the introduction of a new electoral system for the members of the 

Folketing based on proportional representation. Therefore, the potential spectrum of 

political parties widened but, at the same time, it became highly improbable for any of 

them to secure absolute parliamentary majority on its own. Consequently, the following 

governments have been mostly coalition or minority governments (Egeberg, 2003; 

Encyclopædia Britannica, 2019; Suksi, 2018; Stråth, 2012; Thomas, 1996). 

Also for this country the relationship with the European integration process has 

followed an unusual path and has produced uncommon outcomes. Denmark was among 

the founding members of the EFTA (1959). It took the country some ten years after the 

creation of the regional organisation to make the first decision to join the (at the time) 

European Economic Community in 1961, but this first attempt failed because of the 

veto of the French President Charles de Gaulle. Afterwards, it took another ten years 

(1972) for Denmark to try again to become part of the European project, a decision 

taken with the endorsement of the Danish voters after a referendum the results of which 

became effective in 1973. Nonetheless, another referendum was held later in 1992 on 

the occasion of the introduction of the Maastricht Treaty - which set the framework for 

the creation of the European Union (EU) - the outcome of which, though, was negative. 

Since for establishment of the EU the unanimity in the votes of the EC member States 

was required, the Danish vote represented a major setback in the integration process. 

Such impasse was overcome through the 1993 Edinburgh Agreement, that granted 

Denmark opt-outs on policy areas of particular concern for the country. Lastly, Denmark 

confirmed its unwillingness to introduce the euro (one of the 1993 opt-outs) through the 

2000 referendum rejecting the Single European Currency. As regards the Council of 
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Europe, Denmark as well contributed to the establishment of the Organisation in 1949, 

and it ratified the ECHR in 1953 (Howard Grøn et al., 2015). 

Considering the more recent international dynamics, Denmark has always been one of 

the major supporters of the US engagement into the war to international terrorism, e.g. 

in 2003 it was among the first countries to get involved into the US-led operation “Iraqi 

Freedom”. The strong strategic understanding between Denmark and the United States 

of America is one of the reasons behind the White House’s support to the appointment 

of former Danish Prime Minister Anders F. Rasmussen as NATO Secretary General 

(2009-2014). Denmark also took part to the already-mentioned ISAF mission in 

Afghanistan, to the NATO mission “Ocean Shield” off the Horn of Africa as well as to 

the UN missions KFOR in Kosovo and UNMISS in Sud Sudan. In 2014 the country 

actively participated to the international response to two major critical situations, i.e. 

joining the international coalition fighting the self-proclaimed Islamic State in Iraq and 

Syria, approving the sanctions against Moscow during the Ukrainian crisis and 

contributing to OSCE monitoring missions in the area. Lastly, Denmark as well shows a 

strong humanitarian commitment: considering only the contributions to the CERF 

relating to the year 2019, the country donated around 25 million USD, positioning as 

the sixth major donor to the UN global emergency response found (CERF, 2019; 

Treccani, 2019).  

ii. The Nordic countries and the European integration process: an insight 

We are soon going to look at the domestic political developments that have 

characterised the Nordic countries during the past twenty years, to understand the (for 

many outside observers) unexpected recent turn to the right in Nordic public opinion 

and politics, mirrored in the emergence and success of populist radical right parties.  

Before proceeding, though, it is of importance to elaborate further on the circumstances 

that determined the puzzling choices of the Nordic countries as to the European 

integration process. Indeed, it can arguably be stated that the European Union (EU) ties 

together the Nordic Countries and the rest of the continent - Italy as a case of particular 
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interest. The Nordic countries are highly interdependent with the other European States, 

and even more with the European Union in itself. Hence, the developments and 

dynamics in the rest of the European continent have implications for the Nordic region. 

Therefore, the Nordic countries’ unconventional and out-of-the-ordinary (still internally 

very differentiated) approach of “reluctant Europeans” (Miljian, 1977, quoted in 

Howard Grøn et al., 2015) rises curiosity. 

Here a premise is in order: so far the description of the main Nordic political historical 

events has proceeded chronologically and alongside the geo-political division between 

Eastern and Western Nordic countries. Such east-west divide proves useful in pointing 

out and explaining similarities and differences between the Nordic countries, their 

political decisions in domestic and foreign affairs, and their mood to constitutionalism. 

For instance, the relationship of the Nordics with NATO is particularly interesting, a 

visible proof of the difference in attitude and strategy between the countries clearly 

deriving from their past histories: while the western countries are all NATO founding 

members, the eastern countries are not even part of the Organisation. In the words of 

Suksi, perhaps «the fact that the western countries were subject to occupying forces 

during the Second World War (while those of the east were not; Sweden has actually 

never been under foreign domination) may help explain their understanding of the 

importance of collective security guarantees» (2018: 39).  

Nonetheless, this divide appears to loose its relevance when considering the EU issue, 

since the different choices the Nordics made as to their cooperation within the European 

Economic Area (EEA) and the European Union have blurred historically defined lines: 

indeed, Denmark, Finland and Sweden are member States of the European Union, while 

Iceland and Norway are not - although, being EEA members and having taken part to 

the Schengen scheme, they too receive EU norms even if more passively (Krunke, 

2018). 

Proceeding chronologically, during the 1950s, when the European project was still in its 

design and planning phase, the five Nordic countries were more interested in 
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maintaining their commercial interdependence with the United Kingdom which, at that 

time, was definitely sceptical towards the idea of creating supranational institutions 

responsible for governing interdependencies on the continent. Thus, the Nordics were 

not interested in taking part to the early initiatives the Six founding members of the 

(future) European Union (i.e. Belgium, Netherlands, Luxembourg, France, Italy and 

West Germany) were working on. They rather opted for strengthening and widening 

free trade initiatives with the United Kingdom. These decisions stemmed from the 

central role the UK played in influencing the Nordic strategies regarding the European 

integration project (Egeberg, 2003; Miles, 2015; Thomas, 1996). In the meanwhile, the 

governments of the five Nordic countries created the Nordic Council in 1952, a 

permanent body meant to foster Nordic cultural and legal cooperation. This represented 

the final formalisation of a practice that, by then, had been going on for around a 

century among the Nordic countries, i.e. the regular meetings of Nordic lawyers (or 

Nordic Lawyers’ Meetings, De Nordiske Juristmøter in Norwegian) for an enhanced 

legislative cooperation that had been being arranged since 1872 (Husa et al. 2007; 

Simoni et al., 2008). It started out as an attempt by the Nordic countries to respond to 

the new challenges that those early times of industrialisation were creating for the 

Nordic legal systems. This practice was also partly inspired by “Scandinavism”, a 

movement that early in the XIX century pleaded for collaboration, unity, friendship 

among the Nordic nations. As will become clearer later on in this chapter, the Nordic 

legal systems, as we know them today, owe much to this framework of cooperation 

(Letto-Vanamo, Tamm and Mortensen 2018).  

Throughout the decade that saw the establishment of the European Economic 

Community (EEC, Treaty of Rome, 1957), the Nordic countries tried to establish their 

own framework for economic cooperation in the form of a Nordic Customs Union. 

However, the discussions over the Union were fruitless, and the plans for the above-

mentioned free trade initiatives with the UK had failed. Consequently, the United 

Kingdom - together with other six States including Sweden, Denmark and Norway, 

Austria, Portugal and Switzerland (“the Seven”) - decided to establish the European 
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Free Trade Association in 1960 (EFTA, Stockholm Convention). The Organisation was 

later on joined also by Finland (full member only in 1986) and Iceland (1970). To the 

Nordic countries, EFTA represented the opportunity, first, to have market access 

guaranteed, since the Organisation ensured free trade in industrial goods between the 

member States; second, to be part of a loose intergovernmental structure that did not run 

the risk to raise concerns, among the member States, about supranationalism and, hence, 

sovereignty; third, to have at their disposal a potential institutional negotiator for a 

future multilateral cooperation with the ever-evolving European Community (Thomas, 

1996). So, «the 1960s represented the management of a period of separation in which 

Western Europe was being politically and economically split into two, albeit 

interdependent, camps: the EEC and the EFTA» (Miles, 2015: 29). Nonetheless, the UK 

did not share the Nordics’ vision of EFTA as a long term solution, and in fact the British 

government submitted an application for the EEC membership in 1961, soon after the 

establishment of EFTA (and periodically revived its membership aspirations over the 

course of the decade). The reactions of the Nordic countries mirrored their approach of 

consistent prioritisation of their interdependence with the UK: Denmark followed the 

United Kingdom submitting its application for membership in the same day; Sweden 

wanted to maintain consistency with the neutral security strategy that was carrying out 

during those years, thus submitting its application but with neutrality clauses; Norway 

followed the UK and Denmark in 1962; Finland, instead, was still tied to the 

sensitivities of the Soviet Union, so it remained contented with EFTA (as Iceland did). 

When the French President Charles de Gaulle exercised its veto against the British 

accession to the EEC in 1963, the Nordic countries revoked their membership 

applications. The same dynamics occurred later on in 1967, after President De Gaulle’s 

torpedoed for the second time the second British accession demand to the (by then) 

European Community (EC). Interestingly, seen the setback of the EC accession and the 

at that time rather stagnating EFTA, following the initiative of the Danish government 

the years 1968-1970 saw another attempt at creating an exclusively Nordic organisation 

for economic cooperation under the name of “NORDEK”. Still, once again the 

aspirations and visions of the five countries relating to the Organisation were divergent. 
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Moreover, the weight of the USSR was still heavy on Finland, and the Soviet Union did 

see such an organisation as conflicting with its interests, therefore Finland did not sign 

the treaty. Consequently, the NORDEK project was soon abandoned (Egeberg, 2003; 

Miles, 2015; Thomas, 1996). 

By the end of the 1960s de Gaulle resigned from office, thus putting an end to the 

French vetoes and opening the way for the British accession to the EC. The UK joined 

indeed the Community in 1973, followed by Ireland and Denmark. Art. 20(2) of the 

Constitutional Act of Denmark requires a referendum for accession to international 

organisations, and the Danish government did call such referendum in 1972 regarding 

the membership decision, which ended up positively. On the contrary, the Norwegian 

government submitted the application for its country as well, but it eventually had to 

withdraw it following the negative results of the 1972 national referendum, through 

which the voters turned down the government’s hopes regarding EC membership 

(Krunke, 2018). 

During the decade between Denmark’s accession to the EC and the early 1980s, the EC 

was developing federal and integrationist ambitions that, together with its customs 

union, were of no interest for the Nordic countries that, instead, were indeed looking for 

closer purely economic relations with the Community. Thus, Finland, Sweden, Iceland 

and Norway signed bilateral free trade agreements (FTAs) with the EC in 1972, an 

operation that resulted in the creation of a 16-countries free trade zone. But such a 

solution was not meant to be permanent: despite the evolutionary clauses making the 

FTAs adaptable to potentially mutating conditions, the FTAs basically had the function 

to grant the Nordic countries rights of market access only until the early 1980s - in fact, 

the bilateral arrangements expired in 1983 (Miles, 2015). The Nordic countries were 

well aware of their increasing mutual interdependence with the EC, an awareness that 

encouraged them to welcome projects - i.e. 1983 European Economic Space; 1986 

Single European Act (SEA) initiating the Single European Market programme (SEM) - 

that would have eventually resulted in the creation of the European Economic Area 

(EEA) in 1992 and in the involvement of all Nordic countries into the SEM, regardless 
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of membership. The EEA became fully operational in 1994, with both EC and EFTA as 

“twin pillars” of its governance structure (Howard Grøn et al., 2015). 

By the late 1980s, the European integration process took a new turn for the Nordics. 

Indeed, the breakdown of the Soviet Union - alongside the transformations undergoing 

in Central and Eastern Europe - released Finland from its political and diplomatic 

constrains, and the country finally submitted its application to become a member of the 

(soon) European Union. The fall of the USSR represented a definite green line also for 

Sweden (albeit to a lesser extent than Finland) and for Norway as well, that abandoned 

some of its concern regarding the possible damages its allegiances to NATO would have 

suffered from because of its EC membership. Additionally, the recession that stroke 

Sweden and Finland in the early 1990s pushed the Swedes and the Finns’ support in 

favour of EU membership. Another significant pushing factor for these two countries 

was the transformation of the European Community into the European Union by means 

of the 1992 Treaty of Maastricht (Treaty on the European Union, TEU), with its new 

ambitious policy agenda (e.g. Economic and Monetary Union, EMU; justice and home 

affairs, JHA; cooperation and foreign policy, and so forth). The «new EU agenda for the 

1990s would in effect enhance and expand the realms of Nordic interdependence with 

the EU» (Miles, 2015: 32), persuading Sweden, Finland and Norway as well to submit 

their applications for full EU membership in July 1991, March 1992 and November 

1992 respectively. Instead, the Danish voters were called to express their opinion about 

this prospect of further integration thought the Maastricht Treaty via a popular 

referendum. Therefore, by the late 1990s Denmark, Finland and Sweden «enjoyed better 

opportunities for influencing the integration process, but at the same time faced an 

increased challenge to national autonomy» (Miles, 2015: 33). Indeed, this period saw 

Sweden and Finland acquiring the status of full EU member States, officially joining the 

supranational organisation in 1995 - after positive public referenda had been held in 

both countries in 1994 (Duranti, 2009). Nevertheless, the deepening interdependence 

prospected by the TEU came along with challenges, the most worrisome regarding the 

economic implications of such increasing connection with the EU. Indeed, growing 
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economic interdependence was an inevitable outcome of the adoption of the 1992 TEU 

and the provisions it contained about further monetary and economic integration. Each 

country reacted differently to the situation: Finland displayed an extremely welcoming 

approach, especially seen the instability of the Finnish traditional currency and the need 

for the country to be fully integrated into the supranational organisation. It therefore 

adopted the Euro in 1999, becoming an EU member without “ifs” and “buts”. Instead, 

Sweden decided to wait before proceeding towards monetary integration, because it was 

still interested in maintaining a certain degree of control over its monetary policy. 

Eventually, albeit the government proposed the adoption of the European single 

currency in 2003, the Swedish electorate rejected it. The response of Denmark to the 

Treaty of Maastricht made this country an unicum in the Nordic panorama of 

relationships with the EU. As mentioned above, the Danish story with the EC did not 

proceed as smoothly as expected. Indeed, during the 1990s the Danes found themselves 

struggling with economic and political issues that would have proved pivotal in their 

country’s attitude towards the future steps of the European integration process. 

Alongside divisions regarding whether to maintain or reduce the social welfare 

programs (and the high costs that they implied), such issues regarded also prospects of 

tighter economic relationships with the European Community. Additionally, the country 

experienced an embitterment in public attitude towards the immigration issue - e.g. 

episodes of anti-immigrants behaviour that even led to the resignation of the 1993 

Danish Prime Minister Poul Schlüter (in office 1982-1993) following the Tamil Case, 

where Mr. Schlüter was accused of having lied in the matter of a Tamil refugees 

scandal; other episodes regarded, for instance, rioting in the late 1990s following the 

expulsion from the country of a Danish citizen of Turkish descent. As a result, the 

integration of Denmark experienced a setback when the Danish voters initially rejected 

the 1992 Maastricht Treaty through a popular referendum. Indeed, the Treaty 

encompassed a more intense cooperation and integration in sensitive areas such as 

justice and home affairs or security and foreign policy, and posed a defined schedule 

regarding the economic and monetary union. The deadlock was overcome only thanks 

to the adoption of the 1993 Edinburgh Agreement, conceding Denmark to benefit from 
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opt-outs in specific areas of EU cooperation. Namely, the country obtained derogations 

in four rather relevant policy areas: the European Monetary Union (EMU), Justice and 

Home Affairs (JHA), European Security and Defence Policy (ESDP, currently Common 

Foreign and Security Policy, CFSP) and the Citizenship of the European Union. Opting-

out would have implied lighter EU influence over Denmark but, in turn, also lighter 

influence of Denmark in EU affairs (Danish Parliament EU Information Centre, 2019; 

Howard Grøn et al., 2015; Svensson, 1994). 

In the words of Thorhallsson, the «relationships between Norway and Iceland and the 

EU represent a puzzle» (2015: 40). Besides the specificities in their histories as to the 

European integration process, the two countries still today share the view that, for them, 

partial engagement with the EU is more suitable than membership, because the latter 

would impose excessive constrains on them. Hence, with Maastricht, in Norway history 

repeated itself: once again the government proposed the accession to the EU in 1992, 

and once again the Norwegian voters rejected full membership by means of a public 

referendum, held in 1994. For the third time, the Norwegian integration process 

demonstrated to be élite-driven, without popular backing. It is true that, being one of the 

founding members of the NATO and its intense exports in oil and natural gas industries 

(that started in the 1970s) have made Norway solidly integrated into European security 

and economic dynamics. Nonetheless, Norwegian Euroscepticism eventually prevailed 

(and still prevails), being based on cultural identity (i.e. immigration issue), economic 

interests and concerns over democracy and sovereignty. Thus, at that time, the enhanced 

integration in sensitive policy areas envisaged by the 1992 Maastricht Treaty apparently 

reminded to a sufficient percentage of the Norwegians about their past, making them 

nervous about the prospect of ceding, even only partially, their national sovereignty and 

independence; additionally, the power of identity represented a hugely significant 

variable in the Norwegians’ mood towards the EU (Neumann, 2001 in Howard Grøn et 

al., 2015). Moreover, the Norwegian government did not succeed in convincing a 

sufficient portion of Norwegians that Norway had been granted favourable concessions 

regarding the economic activities dearest to Norwegians’ hearts, i.e. exploitation of 

natural resources, agriculture, fisheries. Let us not forget that, at the end of the day, 
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thanks to the recently developed but extremely strong oil industry, generally Norway 

has never had to worry about its economic situation to the point of being forced to seek 

economic shelter within the EU - not even after the 2008 economic crisis (Howard Grøn 

et al., 2015; Thomas, 1996).  

As to Iceland, after having become an EFTA member in 1994, the country started to 

consider the possibility of joining the EU between the late 1990s and the early 2000s. 

Indeed, contrary to what happened in Norway, national identity did not concerned so 

much the Icelanders who, instead, became increasingly worried about their economic 

prosperity. Also, they wanted to enhance their opportunities in the international arena 

through a more active participation in global affairs - which was to some extent limited 

for their country seen its geographical remoteness. The general mood regarding the 

European Union became even more positive after the economic crisis in 2008, when the 

supporters of EU integration suggested to find an economic parachute in EU 

membership, thus basing on the supranational organisation the country’s economic 

recovery. Also the weakening of the króna (i.e. the Icelandic currency) and its general 

instability had a positive effect on Icelanders’ willingness to consider EU membership. 

And the country did submit its membership application in 2009. Nevertheless, 

Eurosceptics insisted on remarking that Iceland’s interests would not have been 

adequately served within a framework of deeper EU cooperation, neither in terms of 

control of national natural resources and monetary affairs, nor in terms of independence 

and sovereignty. The final knockout blow to Icelanders’ openness towards the EU was 

given in 2009 by the Icesave dispute, regarding consequences of the collapse of the 

Landsbanki (the Icelandic bank) following the 2008 financial crisis. After their citizens 

lost consistent amount of savings held by the Landsbanki, the UK and the Netherlands 

blocked several times, and without particular resistance by the other European 

countries, assistance from the International Monetary Found (IMF) to Iceland. 

Additionally, the EFTA Surveillance Authority and the EU filed an action against 

Iceland «for failing to honour depositors’ guarantees» (EFTA Surveillance Authority, 

2012 in Thorhallsson, 2015: 44). This case triggered the until then dormant nationalist 
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feelings, Icelanders generally feeling deserted by their neighbours in times of serious 

need. The negotiations on accession were thus suspended (Thorhallsson, 2015). 

At present, Norwegians seem less inclined than the Icelanders to reconsider the EU 

membership, but neither of the electorates is yet in favour of joining. Therefore, both 

Norway and Iceland keep managing their relationship with the EU through the EEA. It 

is important to highlight that being an EEA member without being part of the EU means 

not to have a say in European decision-making processes, while being in turn compelled 

to make one country’s national legislation abide by the legislation of the European 

Internal Market (Howard Grøn et al., 2015; Krunke et al., 2018). 

As the European integration process evolved, in the mid-1980s the Schengen scheme 

was added to the EU system. The basis of what today is known as the Schengen acquis 

were laid down in 1985 by France, Germany, Belgium, the Netherlands and 

Luxembourg with the signing of the Schengen Agreement, following which border 

controls at the common borders of these five countries would have gradually been 

removed, freedom of movement would have been granted first to nationals of these five 

countries and then, again gradually, also to all the other EU member States or also to 

non-EU members via ad hoc bilateral agreements. In 1990 the Schengen Convention 

was signed to supplement the Agreement and define arrangements, details and 

safeguards to put freedom of movement into effect. These two documents, together with 

the related agreements and the rules adopted following them constitute the Schengen 

acquis, which has been integral part of the EU legal and institutional framework since 

1999 (Amsterdam Treaty-related “Protocol integrating the Schengen acquis into the 

framework of the European Union”). While Denmark, Finland and Sweden started 

participating in the scheme in the mid-1990s, Iceland and Norway found themselves in 

an uncomfortable position once more. Indeed, their Nordic neighbours’ decision 

jeopardised the Nordic Passport Union, that since the 1950s had allowed free movement 

of persons within the Nordic region and that, clearly, would have encountered 

difficulties to keep working since more than half of the States involved had entered a 

scheme that followed different rules. So, Iceland and Norway became Schengen 
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members in 2001. Hence, all the five Nordic countries, on the one hand, have free 

movement within the Schengen area granted for their nationals; on the other hand, they 

are required to cooperate with the other Schengen members in the fields of security, 

justice and home affairs (e.g. issuing visas, controlling the external borders of the 

Schengen Area, dealing with asylum applications or issues related to extradition, and 

the like). However, it is not easy for non-EU States to influence decision-making 

processes relating to Schengen. Under the Schengen Agreements, Iceland and Norway 

have committed to make sure that their national legislations would have developed in 

line with the EU legislation, although being aware to have basically outsourced large 

competences in relevant fields on which, since then, they would only have had a very 

limited control (Miles, 2015). 

Another element needs to be cited here that has contributed to the Nordic countries 

«yes, but…» approach towards the EU (Miles, 2015: 15). This element regards the 

Nordic countries’ constitutional identity and understanding of democracy, and is less 

perceptive of the changing times, since it refers to the very backbone principles 

structuring the Nordic legal orders: the extraordinary, nearly absolute trust the citizens 

have in the rightfulness of the intentions and decisions of their legislative assemblies. 

Indeed, the parliaments being elected by the citizens, they represent the supreme 

expression of democracy, so it is normal to give for granted and presuppose that any 

decision of the national parliaments will be meant for the good of the citizens. All this 

considered, it should now be better understandable the additional reason why for some 

of the Nordic countries it took some time to decide to join the EU, or to join with some 

“ifs” and “buts”, or why some other Nordic countries have generally always been rather 

reluctant towards such prospect: the fear of an intrusion in their respective systems by 

international bodies such as the European Court of Justice or the European Court of 

Human Rights, bodies that are not democratically elected (Husa, 2010). These dynamics 

will be object of more in-depth analysis in the next section of the chapter. 
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Lastly, some words should be spent on the changes that the European integration 

process has brought in the Nordic systems relating to the issue of human rights. After 

World War II, the 1948 United Nations Universal Declaration of Human Rights opened 

up the era of international Human Rights. Such era saw its heydays in particular during 

(and following) the 1990s, the decade during which the highest number of Human 

Rights conventions were established and ratified worldwide. This fundamental historical 

time brought changes for the Nordic countries as well, especially if considering that, 

besides incorporating the norms of the various international conventions into their 

domestic legal systems, most of them even changed their constitutional instruments to 

include new catalogues of rights. In this respect, the impact of one particular regional 

human rights convention, i.e. the European Convention on Human Rights (ECHR), on 

the Nordic constitutional systems provides an example on point. Broadly speaking, all 

the Nordic countries have ratified - with relatively few reservations - all the 

international and regional conventions relating to human rights protection and 

promotion, whether they may be Council of Europe, United Nations or International 

Labour Organisation treaties. Specifically, as seen before, by the 1990s all the Nordics 

already were members of the Council of Europe (Norway, Denmark and Sweden all 

being founders of the Organisation, Iceland having joined soon after its foundation, 

Finland having joined at the falling of the USSR) and had ratified the ECHR. However, 

in the beginning the Nordics expressed some degree of reluctance when it came to 

traditional constitutional forms of human rights protection. In fact, the five countries 

have traditionally been renowned for being strongly rooted democracies respectful of 

the rule of law and actual upholders of human rights to the most elevated standards. 

However, such rights were often recognised and protected by non-constitutional 

provisions (i.e. ordinary legislation), and the Nordic courts have played a more marginal 

role in protecting those rights (Krunke et al., 2018). Gradually, such reluctance has been 

abandoned: considering the ECHR, even if all the Nordics except Finland had ratified it 

in the 1950s, the Convention has not been translated into constitutional norms until the 

1990s - a process that, however, has not involved Denmark, the constitutional document 

of which has not been modified since 1953. Thus, the recent revisions of the Finnish, 
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Icelandic, Swedish and Norwegian constitutional texts have been inspired by the ECHR. 

Now the main principles relating to human rights protection are mirrored in (most of) 

the Nordics’ constitutional texts. Such principles encompass, just to name a few, that 

every human being must be protected regardless of their nationality and with no 

discrimination whatsoever; the fact that public authorities are bound to the respect of 

human rights provisions; the enjoyment of rights can be susceptible to limitations but 

always respecting the principles of legality, legitimacy, necessity and proportionality, 

and provided that the very core of the rights in question is left untouched (can not be 

limited). As an additional consequence, the role of the courts and judicial review have 

generally been strengthened (Krunke et al., 2018; Christoffersen, 2019). 

Additionally, with the entering into force of the 2009 Treaty of Lisbon (Treaty on the 

functioning of the European Union, TFEU), the 2000 Nice Charter of Fundamental 

Rights of the European Union has become legally binding for EU member States, and 

fundamental rights guaranteed by the ECHR «shall constitute general principles of the 

Union's law» (art. 6, TFEU). 

iii. Twenty years of populist radical right political parties 

As emerged from the first sub-section, during the 1990s the Human Rights era was 

knowing its peak. Surprising as it may sound, beginning in this same period and 

throughout the following twenty years, the Nordic countries’ public arena saw the 

appearance of (more or less far) right-wing parties in its public elections. This means 

that the electorates in these countries have been turning more sensitive and perceptive 

towards the ideas that the political radical right espouses, which has been mirrored in a 

change of their political sympathies. Such circumstances have paved the way for 

previously “small” parties at the extremes of the political spectrum to step with greater 

determination into the “big” political public arena.  

Before continuing, a clarification is necessary. The reader will find here reference to the 

“populist radical right”. It is thus appropriate to specify what does this terminology 
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mean. There is an extensive debate about the definition of what is to be considered 

“populism”, “radicalism” and even “right” in political sciences, but it will not be 

covered herein, nor the debate regarding the several alternatives to “populist radical 

right”, such as “far right”, “extreme right”, or simple “populist right” will be object of 

extensive analysis. Let us, first of all, split the term into its two main components, 

namely “populist” and “radical right”. Following Widfeldt, “radical right” refers to 

political parties holding rather strong political positions that «combine a negative view 

on immigration with anti-establishment rhetoric and authoritarian views on law and 

order» (2018a: 3). Their ideology also encompasses a conservative view of gender 

relations - i.e. traditional, strictly dualistic perception of gender, traditional conception 

of the family as nuclear heterosexual family; fundamental Euroscepticism; the 

disbelieving or questioning of climate change issues. Such parties are defined as radical 

in the sense that they tend to reject pluralistic values typical of liberal democracies. 

They furthermore «demand for major transformation of the society» (Powell, 1986, 

quoted in Rydgren, 2007: 243), but by accepting procedural democracy and thus taking 

action within the parliamentary arena. Indeed, these parties do participate in public 

elections in the attempt to gain and hold representative positions in democratic political 

institutions. Radical right parties therefore generally accept the idea of democracy in 

itself, although «they typically are hostile to representative democracy and the way 

existing democratic institutions actually work» (ibid.). If, on the one hand, these parties 

tend to welcome procedural democracy, on the other hand they share a representation of 

the ideal society as ethnocratic and they reject multiculturalism, thus in many ways 

running «counter to the pluralistic values of liberal democracy» (ibid.). Extremist 

parties demand a profound societal transformation, an element that would allow to 

consider the new radical right basically as not different from extremist parties. The 

discriminating element between the two is represented by the fact that right-wing 

extremism tends to be opposed to the constitution and to the very idea of democracy, not 

simply hostile towards it or willing to change the way in which a democratic system 

works. Moreover, their classification as “right-wing” parties depends on the fact that 

they refuse multiculturalism and on their ethnocentrism (Rydgren, 2007). Lastly, all the 
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main radical right parties in the Nordic countries also share the core ideological 

ingredients of Cas Mudde’s “populist radical right” (2010) as well as of Jens Rydgrens’ 

“radical right-wing populism” (2007), namely authoritarianism, nativism and populism 

itself - one of the typical ideological features of which being anti-establishment. 

To be precise, the rising popularity of populist radical right-wing parties is not a new 

phenomenon in most Nordic countries. Indeed, Finland has seen such parties 

increasingly gaining public attention since the 1950s, whereas Denmark and Norway 

since the 1970s at least. Iceland will basically not be mentioned in this sub-section, 

because the country has seen no significant populist radical right party (nor political 

movement) entering its political scene. 

The origins of the current Finns Party (Perussuomalaiset, PS) date back to 1959 when 

its predecessor, the Finnish Rural Party (Suomen Maaseudun Puolue, SMP), was 

founded. After succeeding in participating in coalition governments between the early 

1980s and the early 1990s, the Rural Party eventually disappeared in 1995 because of 

bankruptcy. Its successor was the current Finns Party that, however, split in 2017 

producing the more moderate Blue Reform Party (Sininen Tulevaisuus, Blue Future, 

following a more literal translation). The Finns Party had its electoral breakthrough in 

2011, but it did not enter the government before the 2015 elections - when it became 

part of a majority coalition of centre-right parties together with the Centre Party and the 

Conservatives (the Finns Party’s leader Timo Soini was nominated foreign secretary). 

On 14 April 2019, Finland held its latest general elections, that resulted into a Social 

Democrat-led majority coalition, and saw the Finns Party as the second largest party for 

number of votes after the Social Democrats - even though the populist party has not 

taken part to the government coalition (Finnish Government, 2019). 

The current Danish Progress Party (Fremskridtspartiet, FP) was the first populist radical 

right party to appear on the Danish political landscape, and was also the first of such 

parties to enter the electoral arena (1973). Also in this case, the Party split in 1995 

giving birth to the Danish People’s Party (Dansk Folkeparti, DF), which was soon able 

to take over the Progress Party in the position of leading populist radical right party. The 
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new Party was the first, among the Nordic populist radical right parties, to gain a 

parliamentary position holding a supporting role for a minority coalition government of 

liberal-conservatives in 2001. This arrangement (after renewals on occasion of the 2005 

and 2007 elections) ended after the centre-right lost the 2011 elections. Afterwards, the 

Social Democrats governed Denmark until 2015, leading a rather weak minority 

coalition of the centre-left (a period during which the Danish People’s Party mainly 

played the role of opposition party). The 2015 elections resulted in a success for the 

Danish People’s Party, even though, eventually, it did not enter the government because 

of strong disagreements with liberal Venstre party that, on that occasion, formed a 

minority government without entering any coalition. In 2015, another right-wing party 

entered the Danish electoral arena, the New Right (Nye Borgerlige). Additionally, for a 

couple of years now, the Danish People’s Party has shared the scene with another even 

more radical and highly personalised populist right-wing party, with a strong anti-Islam 

ideology, namely Rasmus Paludan’s Hard Line (Stram Kurs). However, Mr. Paludan’s 

party, albeit being eligible to stand for the last elections, has not obtained any seats in 

the Parliament yet. The last general elections, held on 5 June 2019, saw the New Right, 

one of the more strenuous anti-immigration and radical right parties - making it into the 

Parliament, while the Danish People’s Party did not obtain the electoral support it had 

hoped for - having lost seats to the benefit of the Hard Line and the New Right. For the 

Liberals, instead, the elections were quite successful, and the majority in the Parliament 

shifted to the centre-left. Now the country is governed by a Social Democratic coalition 

government, supported by Socialist People’s Party, Red-Green Alliance and Social 

Liberals, with Mette Frederiksen as Prime Minister (Danish Parliament, 2019; Kosiara-

Pedersen, 2019). 

As to Norway, the first populist radical right party entering the electoral arena (1973) 

was the Anders Lange’s Party for a Drastic Reduction in Taxes, Fees, and Public 

Intervention (Anders Langes Parti til Sterk Nedsettelse av Skatter, Avgifter og Offentlige 

Inngrep, ALP), that changed its name after its leader Anders Lange (after whom the 

party was originally named) passed away, turning into the current Progress Party 

(Fremskrittspartiet, FrP). Since the very beginning, the Party has always pointed at 
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joining a centre-right coalition, but it kept being left out of such coalition until the 2013 

elections. Indeed, after centre-left majorities came out of two consecutive electoral 

rounds (2005 and 2009), the 2013 elections resulted into a Conservatives-Progress Party 

coalition government, the majority of the parliamentary seats having been obtained by 

centre-right parties. Since then, the Progress Party has always had some degree of a role 

in the Norwegian government. The last general elections, held in 2017, resulted in a 

reconfirmation of Erna Solberg’s Conservatives at the head of a coalition supported by 

the Progress Party, the Liberals and the Christian Democrats (AArdal and Bergh, 2018). 

In this context, Sweden constitutes somehow an exception in the Nordic experience for 

at least two reasons. First, the origins of its populist radical right parties date back to the 

1990s with the New Democracy (Ny Demokrati, NyD), that immediately entered the 

Parliament. However, the party did not enjoy a long life, disappearing from the Swedish 

public scene around the year 2000. Another party had formed in the late 1980s, namely 

the Sweden Democrats (Sverigedemokraterna, SD) that, albeit being some of a late 

bloomer in terms of electoral breakthrough (2010) if compared to New Democracy, it is 

currently one of the biggest parties in the Swedish political arena (Widfeldt, 2018a,b). 

Second, as seen so far, populist radical right parties have obtained (or are likely to 

obtain) a position in the Finnish, Danish and Norwegian governments. On the contrary, 

the Swedish Democrats have persistently been the ostracised ones. Indeed, the Sweden 

Democrats broke the 4% electoral threshold in the 2010 elections, thus becoming the 

first radical-right party to have ever entered the Parliament in Sweden’s history. In 2014 

elections, the leader of the Social Democrats (the biggest party in Sweden), Stefan 

Löfven, was appointed Prime Minister in a minority coalition administration supported 

by the Green Party. Interestingly, the governments that resulted from both these 

electoral tournaments were unstable, and therefore had to face the hard choice to seek 

equilibrium by either cooperating with the Sweden Democrats or reaching agreements 

with the opposite bloc of parties. «With some kind of working relationship with SD, 

there would be a comfortable right-of-center majority in the Swedish 

parliament» (Widfeldt, 2018b: 21) but such option has never prevailed so far, not even 

after the latest 2018 elections. In 2018, the Swedish parliamentary elections resulted in a 
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reconfirmation of the Löfven Government, again head of a centre-left minority coalition 

administration formed with the Green Party, and supported also by two of the four 

former members of the centre-right Alliance coalition, namely the Liberals and the 

Centre Party. This result took months of negotiations to be achieved, since the elections 

did not result into a victory for neither the centre-left not the centre-right bloc. To step 

out of the impasse, both these blocs apparently did consider to include the Sweden 

Democrats, the third biggest party, to form a government - clearly then this option was 

abandoned. The Sweden Democrats obtained good results in the 2018 elections, but not 

as good as they were in the 2014 elections. At any rate, still today the Sweden 

Democrats hold their position as third biggest party in the Swedish political landscape, 

with a trend of electoral support that has been steadily growing since their electoral 

breakthrough in 2010 (Aylott and Bolin, 2015; Aylott and Bolin, 2019; Encyclopaedia 

Britannica, 2019; Widfeldt, 2018b). 

In terms of ideology, if compared to the broader European context, Nordic populist 

radical right parties are significantly less radical than the average (consider, just to 

mention a name, the Hungarian Jobbik). Nonetheless, they do fit into the classification 

of populist radical right and have displayed rather preoccupying positions. The 

historical evolution of these parties has proceeded alongside an ideological evolution: in 

Finland, Denmark and Norway, such parties started out as predominantly anti-

establishment movements, focusing more on economic than on immigration-related 

issues. Consider, for instance, that the 1950s Finnish Rural Party initially campaigned 

for the economic interests of the rural population, while the current Norwegian Progress 

Party and Danish People’s Party started as anti-tax and anti-bureaucracy parties. This 

ideological cocktail remained pivotal in Norwegian and Danish populist radical right 

parties ideologies throughout the 1980s and, during the 1990s, it combined with 

tendencies known as “welfare chauvinism” in Denmark, or “petroleum populism” in 

Norway. The first one indicates a belief that universalist welfare solutions should be 

made available, but only for nationals - thus leaving non-nationals or, better, immigrants 

out of any social assistance scheme. Welfare chauvinism is still today a dominant 
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element of the current Danish People’s Party view. The second one, instead, refers to the 

idea that universal welfare should be granted but tax cuts should be a priority - theories 

possible to propose because of the country’s extraordinary economic performances at 

that time, driven by gas and oil revenues (the more recent decline in the price of oil has 

made this position harder to sustain, though). Starting from the mid-1980s, another 

phenomenon started to gain momentum attracting public interest and becoming an 

additional ingredient to these parties’ ideological cocktail: immigration. Following the 

Iran-Iraq war, both Denmark and Norway had to deal with an increasing number of 

asylum applications, and the populist radical right parties adapted their previous 

strategies to ride that wave: first the Danish People’s Party (1983-1984) and, then, the 

Norwegian Progress Party (1986-1987) started holding anti-immigration positions. 

Therefore, both parties began to direct their strategies to broaden their public appeal 

through a more consistent use of anti-immigration, authoritarian and security centred 

messages. Such «winning formula» (Kitschelt and McGann, 1995 in Widfeldt, 2018a: 

5) was indeed successful, electoral support wise. The (at that time) Finnish Rural Party 

followed its neighbours’ example later on in the early 1990s, because the country only 

by then started to receive more consistent (still limited) numbers of asylum applications 

from Somali and Vietnamese people. The Swedish populist radical right parties, instead, 

prioritised immigration since the very beginning of their history - but not to the point of 

being defined as single-issue parties. Indeed, the New Democracy started capitalising on 

the general mood that was rising following the rather massive arrival of refugees from 

the Balkans in the early 1990s, especially after having entered the Parliament in 1991. 

Even after the early implosion of this party, immigration continued to be among the top-

priority issues for both the Swedish electorate and the Sweden Democrats - that, after its 

2010 electoral breakthrough, has experienced a steep and steady positive trajectory in 

terms of electoral support. The economy-related and anti-immigration positions of the 

populist radical right have intercepted also the voters’ scepticism regarding the 

European integration project. In fact, it has even been considered by some as a veritable 

threat inasmuch as the four freedoms could have negatively impacted national 

sovereignty, flooding their borders with uncontrolled immigration fluxes or exposing 
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their territories to phenomena such as social dumping or welfare tourism, and so forth 

(Howard Grøn et al., 2015). Anti-EU positions still characterise the Nordic populist 

radical right at present-day as testified, for instance, by the warm welcome they gave to 

the United Kingdom’s decision to withdraw from the supranational organisations after 

the 2016 referendum (Widfeldt, 2018a). 

Today all the Nordic populist radical right parties firmly hold robust anti-immigration 

positions, with the Danish People’s Party being the most radical in these respects as 

clearly stated in the party’s manifesto: «Denmark is not an immigrant-country and never 

has been. Thus we will not accept transformation to a multiethnic society» (The Party 

Program of the Danish People’s Party, 2002). The Norwegian Progress Party has 

definitely benefitted from playing the “immigration card”, that has contributed 

significantly to turn it into one of the largest political parties in the country (Bjørgo and 

Gjelsvik, 2017). Nonetheless, it apparently holds milder positions on the issue, its 

manifesto confirming, on the one hand, the importance of abiding by international 

obligations regarding refugees, on the other hand, the priority to help refugees outside 

of the Norwegian borders (preferably in the places nearest to their countries of origin): 

«The Progress Party firmly believes that Norway needs to fulfil its commitment to the 

UN Refugee Convention», but refugees «are better helped through contributing to 

nearby stable countries» (The Party Program of the Norwegian Progress Party, 2017). 

Especially after the 2011 Oslo attacks by the extremist Anders Breivik, and after having 

entered the conservative government coalition in 2013, the Party has adopted a more 

moderate and responsible line especially as regards immigration. This has not 

discouraged the more radical members of the party to tone down their anti-immigrants 

and anti-Muslims views. As a consequence, it has happened that some of them (even 

MPs) have been excluded from the Party and have founded other radical-right parties - 

the Democrats being one of the most recent examples, with candidates elected in a 

number of regional and municipal elections (Bjørgo and Gjelsvik, 2017). 

The Sweden Democrats have remained faithful to their original anti-immigration and 

anti-multiculturalism positions, even though the party became less radical in its 

demands.  

47



The immigration issue has contributed to make the contemporary Finns Party split in 

2017: the former leader of the party, Timo Soini, adopted a more moderate approach to 

the question and, after its resignation in 2017, Halla-Aho, with his decisively more 

extreme approach, succeeded to him causing a fraction within the party. Thus the new 

Blue Reform party came to life. 

As seen, populist radical right parties represent nothing new in the Nordic context. The 

real striking novelty is the rapidly growing political influence and legitimacy these 

parties have been experiencing. In the words of Widfeldt, «what has changed in the last 

two decades […] is the level of support and political power these parties 

command» (2018a: 1), a change of such a magnitude that populist radical right parties 

are today supported by around the 20 percent of the national electorate in Denmark, 

Finland, Norway and Sweden. Moreover, the same parties have been supporting (if not 

serving) their respective governments in three of the five Nordic countries, i.e. Norway, 

Denmark and Finland, since the 1980s and, despite fluctuating electoral fortunes, they 

have been experiencing at least a consolidation in the levels of electoral support - if not 

an increase. Today the Norwegian Progress Party serves in the coalition government - 

or, at least, it did until last January when, following the repatriation from Syria of a 

woman (and her children) suspected to be an ISIS member, it withdrew its ministers 

from the government coalition (BBC, 2020; The Washington Post, 2020) - and the 

Danish People’s Party is the third largest party in Denmark, as was the Finns Party 

before the 2017 split. The Swedish Democrats entered the Parliament for the first time 

as late as 2010, and currently their positioning in the national Parliament is among the 

top three largest parties as well (Alyott and Bolin, 2019; Kosiara-Pedersen, 2019; 

Widfeldt, 2018a) . 

The recent years’ so-called “refugees crisis” and the terrorist attacks that have struck 

Europe have had a strong impact also in the Nordic countries, playing a pivotal role in 

the success of these parties. As seen, initially not all the Nordic populist radical right 

parties considered immigration as a priority in their agenda. Nonetheless, it became a 

core element increasingly since 2015, when the number of asylum applications in 
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Europe and in the Nordic countries registered an unprecedented peak. Indeed, 

Widfeldt’s definition of radical-right parties as «parties that call for radical changes to 

immigration and asylum policies and reject multiculturalism» (2018a: 1) is not 

coincidental: these parties and their ideas have increasingly been gaining visibility and 

support in the public arena also because of the shift in the public attitude toward 

immigration. The general attitude towards the migratory question has been influenced 

by the governmental policies and the harshening public discourse on asylum and 

immigration as well. In general, and exponentially during the past five years, policies on 

the matter have been tightened, i.e. the governments in the Nordic countries have 

introduced policies restricting the rights of asylum seekers, refugees and non-nationals. 

To name but a few, limited access for foreigners to benefits in public assistance, reduced 

chances of family reunification, restricted possibilities to obtain asylum or to have any 

other protected status recognised. These policies have been “spiced up” by the political 

rhetoric on the subject, that has seen among its protagonists the likes of, for instance, a 

Danish Immigration Minister that publicly celebrated with a cake the passing of tighter 

immigration laws (Widfeldt, 2018a); or the passing of a law in 2018 requiring that 

anyone who is about to take Danish citizenship shall shake hands with the relevant local 

mayor at the naturalisation ceremony in order to finalise the procedure - a public debate 

followed, since the law affects (especially) Muslims who, on religious grounds, may 

refuse to touch individuals of the opposite sex, aiming at discouraging them from 

applying for citizenship (Henley, 2018; Sorensen, 2018; Reuters, 2019); also, other 

examples are provided by leading Norwegian politicians stating about “sneaky 

islamisation of Norway” (Bjørgo, 2019). This recent approach to migration-related 

issues has also translated into more and more frequent temporary reintroduction of 

border control within the Schengen Area - allowed ex articles 23 to 29 (depending on 

the specific circumstances) of the 2016 Schengen Border Code to respond to 

exceptionally threatening circumstances and for a limited amount of time (EU 

Commission, Migration and Home Affairs, 2019).  

Furthermore, following the 9/11 attacks against the USA and the series of terrorist 

attacks at the core of Europe since the early 2000s, jihadi terrorism and militant 
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Islamism have increasingly been perceived as a major threat even in the Nordic 

countries, consequently embittering the general opposition against Islam and Muslim 

immigrants in particular. Today also the debate on Muslim conservative or traditional 

dress codes has assumed harsh vibrant tones, to the point that many feel that these 

customs have spread so widely that they have become a veritable challenge even for 

Nordic liberal values. Interestingly, the recent years have witnessed a development in 

the composition of anti-Islam activists: «within the anti-Islam movements, old-

fashioned extreme-right attitudes live side-by-side with liberal and secular 

values» (Bjørgo, 2019). In fact, many opponents of Islam, with a political background 

which is not rooted within the radical right, have started to present themselves as 

staunch defenders of genuine liberal values such as female emancipation, gender 

equality, secularism and so forth.  

Two specifications are due, though. First, it is not possible to trace the above-mentioned 

policy and attitudinal trends exclusively back to the influence of the Nordic populist 

radical right parties. It may well be the case that policy or attitudinal changes have 

occurred out of circumstances independent from the parties in power or influence 

positions. It remains challenging to understand the extent to which parties reflect or 

contribute to emerging anti-immigrant attitudes in the public debate, it is somehow “a 

catch 22” question. Second, to stress the role of the recent years’ migratory dynamics 

does not mean automatically to reduce (however tempting it may be) the roots of the 

rising political salience of the radical right in the Nordic countries exclusively to the 

immigration question. The volume of asylum applications does not necessarily predict 

neither the potential success nor the hypothetical demise of the populist radical right in 

the Nordic countries. Indeed, numerous factors combine together differently in each 

national context, producing different electoral results and thus rendering each one of the 

Nordic countries a singularity. The translation of uneasiness towards immigration into 

votes to radical right exponents is neither a direct nor a simple process, since it may also 

depend on, for instance, more general security-related concerns, not forcibly on large-

scale threats such as terrorist attacks, but maybe petty crime, or welfare systems 
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sustainability; it may depend as well on loss of confidence in already elected politicians 

and the parties they belong to (Widfeldt, 2018a).  

All the other specific external conditions being rather difficult to delineate, Widfeldt 

(2018a) suggests some factors internal to the parties themselves that, to different extents 

depending on the country, have arguably been playing a determinant role in the success 

of such parties, namely their internal structure, in terms of internal organisation, 

leadership and management; their pragmatic cooperative and compromising attitude; 

ability in media and communication as well as apt leadership; their wise choice of 

capitalising electoral consensus on widely perceived salient political issues, but without 

advancing overtly unpopular proposals - thus avoiding the trap of extremism or racism; 

the avoidance of scandals. Let us consider a couple of examples to clarify on this point. 

Internal party organisation and strict discipline have proven to be essential to the 

survival of these parties, since they appear to be fundamental elements to contain the 

damages deriving from the presence and the initiatives of individuals way too extremist 

that may cross the line of public acceptability with their actions. For instance, it has 

been seen that the Danish People’s Party and the Norwegian Progress Party are not 

afraid of expelling too eccentric members, nor are they hesitant in controlling too 

extravagant personalities. In fact, the Progress Party immediately cut all the bridges 

with its former member Anders Breivik after he perpetrated the deadly attacks in Oslo 

and Utøya Island on the 22nd of July 2011. Afterwards, it also reconsidered, scaling it 

back, its anti-immigrants rhetoric, all in the attempt to minimise the electoral damages 

to the Party caused by Breivik’s actions - damages the Party suffered from anyway in 

both the 2011 and the 2013 parliamentary elections. Also, adopting a collaborative 

attitude has proved its relevance. For instance, the Danish People’s Party has turned to a 

more cooperative approach with centre parties (both left and right centre), as well as to a 

more respectful attitude towards parliamentary procedures and political institutions, 

thus changing its positioning from an originally anti-establishment party to a 

government support party, definitely influential (although never radically departing 

from its characteristic populist rhetoric). This pragmatic moderation and collaborative 

attitude have somehow helped the Party achieve some of its political goals in return - 
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e.g. measures to restrict refugees inflows and rights during the past decade (Widfeldt, 

2018a).  

At any rate, even though it is not possible to read general rules regarding the successes 

or failures of populist radical right parties in factors such as the ones just mentioned, it 

is undeniable that the question of immigration and asylum has become a central political 

conflict in all the Nordic countries - having significantly contributed to the change in 

voters’ political sensitivities as well as to the past ten years political developments 

(Bjørgo, 2019; Widfeldt, 2018a). 

Section II - Nordic Exceptionalism and the Rising Populist Radical Right 

i. Enviably out-of-the-ordinary countries 

The general imaginary portraying the Nordic countries as ideal-types of almost perfectly 

functioning, balanced machines has its raisons d’être. The Nordic countries’ 

achievements and outstanding performances under several viewpoints, both 

domestically and internationally, have shaped the general perception of them as 

exceptional, extraordinary in the literal sense of the term i.e. out-of-the-ordinary, a sort 

of happy island somehow detached from the rest of the European continent, if not of the 

world. Actually, as seen in the previous section, historically and politically the reality 

does not completely mirror this general perception since the Nordic countries entertain 

rather tight relationships with the rest of Europe and of the world. Still, some elements 

of exceptionality, that make these countries stand out, remain.  

First of all, they are notorious for being among the most wealthy and healthy countries 

worldwide, economically wise. Looking at some illustrative figures, broadly speaking, 

the Nordic countries boast rather elevated annual GDP per capita levels - on average 

between 47.000 and 66.000 USD, higher than the European average (World Bank, 

2018). Opening a brief parenthesis, interestingly the income deriving from its 

hydrocarbon industry has made Norway able to establish the Government Pension 
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Fund-Global, its own national sovereign wealth fund, the first worldwide in terms of 

capitalisation (i.e. more than 850 million USD in 2017), allowing the country to become 

one of the major foreign direct investors worldwide. Nonetheless, Norway has not 

renounced to a rather diversified energetic mix, investing heavily on renewable 

resources - e.g. large hydropower generation (IEA, 2019). The Nordic populations 

benefit from above-average quality of life, ranking among the top fifteen countries in 

terms of Human Development Index (UNDP, 2019), with scores between 0.920 

(Finland) and 0.953 (Norway) - the HDI ranges between a score of 0.00 for minimum 

development and 1.00 for maximum development. The Nordic countries rank high also 

in terms of gender equality, as confirmed by the World Economic Forum Gender Gap 

Report (2018), according to which all the five Nordic countries are among the top 

fifteen countries in terms of gender parity (data on a 0-to-1 scale, with a score of 0.00 

corresponding to imparity and 1.00 to parity) - Iceland ranking first out of 149 countries 

with a 0.858 score, Norway ranking second with a 0.835 score, Sweden third with a 

0.822 score, Finland fourth with a 0.821 score, Denmark thirteenth with a score of 

0.778. These countries are also renowned for their advanced welfare systems, that have 

ended up being considered somehow standard-setters in this policy field. Known as the 

“Nordic socio-economic model”, such system invests heavily in human capital and 

promotes «an equality of the highest standard, not just an equality of minimal 

needs» (Husa et al., 2007: 22). The list of the impressive achievements of these 

countries could go on for pages, taking into account also their commitments to 

protection of the environment and strong investments in renewable resources. Such 

dedication is often perceivable more strongly among the civil society than among the 

institutions, the case of Greta Thunberg and its skolstrejk för klimatet representing today 

the ultimate example of that. Moreover, as seen from the previous section, the Nordics 

have played and still play a major role in European and international humanitarian 

efforts, both as humanitarian actors and as donors, as well as in peacekeeping missions. 

On a more political-societal note, these countries are also quite exceptional for their 

impressive social capital, social stability and social trust in the relationship both 
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between individuals, and between citizens and State institutions. These latter are 

arguably quite well functioning, displaying remarkably low levels of corruption and 

high levels of good governance. Also, when viewed from the outside, the five countries 

stand out as more than well functioning democracies, boasting outstanding human rights 

performances as well. Nevertheless, none of their constitutions envisages a 

constitutional court and, until recently, most of the norms relating to fundamental and 

human rights were contained in ordinary legislation, the constitutional texts not 

containing any unamendable provision on them. As will be explained more in detail in 

the second sub-section, this is all typical of the Nordic cultural and constitutional 

mentality, and of the peculiar Nordic perception of democracy. Indeed, all these 

countries seem to share strong values such as transparency, human rights, good 

governance, respect for the rule of law, almost unquestioning devotion in State 

institutions, gender equality and so forth. The fact that these core values have not been 

translated into constitutional norms since the very beginning may surprise the outside 

observer since such values may arguably be considered as inherent to the Nordic 

constitutional culture and identity (Krunke et al., 2018).   

The Nordic countries prove to be interesting also when considering the configuration of 

their systems in terms of politics, political parties and electoral systems. As regards the 

latter, all the five Nordic countries have opted for proportional systems to appoint 

political representatives in their (all unicameral) Parliaments. All the Nordics except 

Finland display two-levels electoral systems, envisaging both circumscription and 

national electoral levels (in Finland the electoral path stops at the first of these two 

levels), and in Finland, Iceland and Sweden the candidates are elected through 

primaries. As to the seats allocation method, the D’Hondt formula is applied in Finland 

and Iceland, while the modified Saint-Laguë formula is adopted in Denmark, Norway 

and Sweden. Lastly, four out of five electoral systems of the Nordic countries entail 

electoral thresholds, namely of 2% in Denmark, 5% in Iceland, 4% in both Norway and 

Sweden, while none is required in Finland (Duranti, 2009).  

Another quite interesting feature some of the Nordic political systems share is the so-

called “negative parliamentarism”, which has to do with the institution of parliamentary 
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confidence. The term refers to the fact that the Danish and the Norwegian constitutional 

Acts do not contain any provision establishing that new governments need the 

confidence of the Parliament in oder to actually be invested with their role as lawful 

holders of the executive power. New governments can take office on condition that 

there is not a parliamentary majority opposing to this, it is thus not necessary for the 

incoming government to have a majority behind, as long as it has is no majority against. 

The Swedish Instrument of Government states that «a newly-elected Riksdag shall 

determine by means of a vote whether the Prime Minister has sufficient support in the 

Riksdag. If more than half of the members of the Riksdag vote no, the Prime Minister 

shall be discharged» (Ch. VI, art. 3, Const.). So, the Prime Minister will take office only 

if his or her candidature is not rejected by a parliamentary absolute majority - thus 

having a sort of negative parliamentarism limited to the Prime Minister’s Office. As to 

the Icelandic Constitution, it does not contain any provision demanding a parliamentary 

vote of confidence. Nonetheless, seen the basically semi-presidential form of 

government of the country, some suggest that it would not be appropriate to talk about 

negative parliamentarism in the Icelandic case (Duranti, 2009). The Finnish 

Constitution does not require a vote of confidence for neither a Government nor a Prime 

Minister to take office, but it does require the nomination of the possible Prime Minister 

to be «supported by more than half of the votes cast in an open vote in the 

Parliament» (Ch. V, art. 61, Const.), meaning that the Prime Minister must be appointed 

by a “positive” absolute parliamentary majority - so, negative parliamentarism does not 

apply here.  

The choice of the electoral formula and the fact that no initial vote of confidence is 

constitutionally required to appoint a new government, have made it relatively easy for 

the Nordic countries to be guided, traditionally, by minority executives governing 

thanks to the support of parliamentary oppositions. More specifically, the party systems 

in each Nordic country generally show a common denominator, namely that they have 

long managed to find and maintain stability. These party systems, otherwise known as 

“five-party Scandinavian system model”, generally display three centre-right parties, i.e. 

conservatives, liberals, centrists (usually balanced in terms of electoral support), and 
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two centre-left parties, one of which usually is a strong social-democratic party 

(Duranti, 2009). During the past forty years, social-democratic parties have consistently 

obtained the strongest electoral support across all the Nordic countries, even though 

never to the point of constituting governments with absolute majority. Indeed, as 

mentioned, the Nordic countries (Denmark, Norway and Sweden especially) are 

renowned for their tradition of minority executives - often in the form of legislative 

coalitions, sometimes also as single-party minority governments (Krunke et al., 2018; 

Duranti, 2009). 

Lastly, it is worth underlying that what has been said in the previous section about the 

Nordic countries’ attitude towards the European Union constitutes another essential 

piece of the puzzle the Nordic exceptionality represents. Moreover, in the next sub-

section it will be explained how peculiar is the relationship between the national courts 

of the Nordic countries, on the one hand, and the supranational European Court of 

Justice and European Court of Human Rights, on the other hand - another reflection of 

the specific Nordic idea of democracy.  

ii. Nordic legal family? 

Also from a strictly legal perspective the Nordic countries are generally viewed as a 

singularity. It has been seen earlier in this chapter that «the starting point after 

Westphalia was the two Nordic kingdoms, Denmark and Sweden, which established 

themselves as the generic and ‘genetic’ bases from which three other States, Finland, 

Norway and Iceland, have developed» (Suksi, 2018: 32). It is indisputable that the 

Nordic countries share consistent parts of their background histories, and that their 

political and constitutional systems as well display rather similar general features that 

differentiate them from the rest of Europe. But are these elements enough to endorse the 

thesis, sustained by some scholars and legal theorists, that defines them as belonging to 

a separate Nordic legal family?  
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Before entering into the merits of the discussion, some words need to be spent in 

clarifying what does the concept of “legal family” generally refer to. Note, however, 

that the specific debate on the concept of legal family per se and its actual validity as a 

scientific classificatory tool will not be object of in-depth analysis herein.  

The centuries between the XIX and the XXI have witnessed several classificatory 

attempts aiming at regrouping the world’s national legal systems into well-distinguished 

“families”, so to have a sort of atlas of the world’s legal systems. In order to have a 

measure of the extent to which countries may be similar in their legal features, 

numerous different factors have generally been taken into consideration by 

comparatists: historical development, legal thinking modes, specific legal institutions as 

well as the doctrine of precedent, the working of national courts, the sources of law and 

the level of codification of the law, the premises and philosophical background of their 

legal thinking, societal beliefs and perceptions about the role of the law (Bernitz, 2007; 

Husa et al., 2007; Somma, 2019). In the classificatory comparative work, these elements 

are therefore analysed on the basis of how other legal systems tend to address similar 

issues. But it is important to remember that «when comparing different legal systems or 

groups of legal systems comparatists should “grasp their legal styles”» (Zweigert and 

Kötz, 1987, quoted in Van Hoecke and Warrington, 1998). Clearly, classifications of 

legal systems depend on the purposes of the comparative endeavour. In general, the 

most known taxonomies (such as those presented here) are based primarily on a private-

law sensitivity, since they tend to focus more on those distinguishing traits of legal 

systems that regard the sources of law. Indeed, following Somma, legal systems tend to 

be principally classified as belonging to either the common law or the civil law group, 

which «presupposes the valorisation of the circumstance that codified law characterises 

the latter, whereas in the former the courts represent one of the main formal sources of 

the law» (2019: 86). In the case of the Nordic countries as well, often great attention has 

been paid to contracts or torts law, i.e. private law (Bernitz, 2007). 

In comparative law studies, the Nordic legal orders have long been classified as 

belonging to an autonomous and separate legal family displaying characteristic 
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differences if compared to the more “traditional” systems of common law and civil law. 

Nonetheless, because of the more general features they arguably still share with such 

more traditional legal orders (partly due to historical reasons), they would remain within 

the system of the western legal tradition. Among the major theorists on the matter, 

Konrad Zweigert and Hein Kötz, with their “An Introduction to Comparative Law” (the 

first edition dates back to 1971, here we refer to the third edition of 1998), have earned 

the title of most influent theorists on the issue of classification of legal systems in 

general and, more in particular, of the Nordic legal systems and their affiliation. The 

authors partly took inspiration from the theories expressed in the 1950s by the three 

comparatists Pierre Arminjon, Boris Nolde and Martin Wolff who, in their “Traité de 

Droit Comparé”, argued that seven different families of legal systems could be 

identified on the basis of the internal characteristics of such systems: French, German, 

Scandinavian, English, Russian, Hindu and Islamic. Thus, they toned down the, to some 

extent, more widespread classification that counterposed capitalistic and socialist 

systems - typical of the Cold War period (e.g. René David, “Les Grands Systèmes de 

Droit Contemporains”, 1964) - while re-boosting the importance of German law over 

French law and, more generally, of the traditional homeland of common law (the United 

Kingdom) over the United States area. To be precise, by the end of the 1960s, also the 

Swedish scholar Åke Malmström identified a separate Scandinavian legal family in his 

classification. In fact, he distinguished four main groups of legal systems, i.e. 

Occidental, Socialist, Asian non-communist and African, and he further divided the first 

one into four legal families: Continental European, Common law, Latin-American and 

Scandinavian (Somma, 2019). According to the perspective of Zweigert and Kötz, the 

world can be divided, on the one hand, into four Occidental legal families, i.e. Germanic 

(typical of Germany, Switzerland, Austria), Romanistic (stemming from the French 

Code Civil), Anglo-American and Nordic. These families would be counterposed, on the 

other hand, by a Socialist family, and by other three minor families, i.e. Far Eastern, 

Hindu, Islamic. This taxonomy of legal orders would be based on the concept of “style”. 

The style of a system is defined by legal factors, namely by five very specific factors: 

origins and historical development, characteristic legal institutions, legal thinking, 
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ideology, sources and modes of interpretation of the law (Somma, 2019). Following 

these premises, Zweigert and Kötz classify the Nordic countries as a separate legal 

family but within the broader civil law framework. It is worth citing the reasoning 

behind the authors’ assertions: «Nordic legal science […] has always paid attention to 

events on the continent […]. But the tendency to undue conceptualism and the 

construction of large–scale integrated theoretical systems has never really been followed 

in the North, thanks to the realism of the Scandinavian lawyers and their sound sense of 

what is useful and necessary in practice» (1998: 285). Indeed, Roman law tends to 

consider that codifications and laws are the fundamental building blocks of any legal 

system. But while Roman law did play an essential influence on German or French law, 

it did not upon Nordic law. This is evident when considering that the Nordic countries 

tend to have small-scale independent legislative acts rather than extensive codifications. 

Additionally, «while the Scandinavian legal systems have participated in the legal 

development of Continental Europe they have also maintained their local 

characteristics, and this justifies us in allocating them to a special Nordic group within 

the Civil Law» (1998: 285).  

Some authors suggest that, besides the debate on the concept of legal family, meaning 

«regardless of what we call Nordic law - a family, a group, sphere, culture, or even 

tradition», «the claims of separate Nordic law make sense», especially when adopting a 

kind of macro-perspective - i.e. looking at basic principles and design of a legal system, 

the essential perception of it, its methodology (Husa et al., 2007: 5). Indeed, the 

relatively modest influence of Roman law is complemented by the more pragmatic 

Nordic legal reasoning, animated by ideas of equality, transparency, simplicity. The 

realism typical of the Nordic legal thinking is another shared characteristic, together 

with strong positivism, the absence of the stare decisis principle (i.e. binding 

precedents), the fundamental loyalty to the intent of the legislative power - testified also 

by the importance of the travaux préparatoires in the process of interpretation of the 

norms. Furthermore, many differences between the Nordic legal systems have been, to 

some extent, levelled down through the already-mentioned active and extensive efforts 

for a Nordic legal cooperation, that concretised in the Lawyers’ Meetings held since 
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1872 to promote coordination on legal issues and common legal principles of generally 

recognised particular relevance, an operation that partly bridged formerly existing  

differences (Duranti, 2009; Husa et al., 2007; Letto-Vanamo et al., 2018; Zweigert and 

Kötz, 1998). 

According to some jurists, categorising Nordic legal systems as a stand-alone group but 

belonging to the Romano-Germanic legal family only responds to a need for 

generalisation, meaning that broad concepts such as Nordic law may have a reason for 

being only because they may serve as starting point for a subsequent more in-depth 

analysis (Husa et al., 2007). 

Indeed, each one of Nordic countries has its own set of legal institutions and laws. But it 

could be useful to recur to the concept of Nordic law to cover those particularly 

distinguishing similarities of the Nordic legal systems, generally considered as their 

specificities or characteristics, stemming from an underlying Nordic legal mind. These 

elements lead to consider the classification of “Nordic legal family” as a subfamily of 

the continental Romano-Germanic civil law family only justifiable by history, but then 

they suggest to move on and consider instead the more recent concept of “Nordicness”.  

Notwithstanding the influence of Roman law (with its ius commune) and the role of 

scholars educated in German (sometimes Southern European) universities in forming 

the Nordic legal thinking, Nordic legislative cooperation has undoubtedly played a 

major role in the development of a Nordic legal mind and, consequently, in the framing 

of the Nordic legal systems as they are today. The importance of this Nordic 

cooperation is generally recognised by jurists as pivotal, whether they may support the 

theory of a separate Nordic legal family, Nordic legal mind, Nordic legal subfamily 

within the civil law family and so forth. It is important to pinpoint that such cooperation 

has never actually translated into an institutionalised system that binds its members to 

respect formal obligations and proceeds to a sort of “hard” harmonisation of national 

legal systems. On the contrary, since the very beginning such cooperation has implied a 

sort of “soft” harmonisation among the Nordic legal systems stemming from 

discussions, among countries’ representatives, of new legal solutions that, later on, may 

60



or may not be translated into actual national law by the legislators of each country, at 

the discretion of these latter. Nor did such cooperation translate into the creation of an 

ad hoc court with competence on “Nordic law” - thus, no equivalent to the European 

Court of Justice (ECJ) exists in the Nordic area. The common understandings reached at 

the Nordic cooperation level basically serve an advisory function that nonetheless has 

led, on the one hand, to the formulation of important statutes in fields such as law of 

contracts, commercial law or even family law; on the other hand, to the development of 

more general principles of law. Interestingly, this active cooperation has been greatly 

facilitated by the linguistic similarities between the five Nordic countries. Namely, it 

immediately catches the eye how closely related the Danish, Norwegian and Swedish 

language are; moreover, all the three languages are largely understood in all the five 

Nordic States - also due to the fact that Swedish is the second official language in 

Finland and Danish is generally understood in Iceland. Hence, this «active cooperation 

is a characteristic feature of what in a broader sense could be called “Nordic legal 

culture”» and «also forms part of a common Nordic legal identity across language 

borders» (Letto-Vanamo and Tamm, 2018: 7-8).  

Legal realism, pragmatism, absence of formality, plain legal style, are all 

contradistinctive features of the Nordic legal systems that reflect the Nordic political, 

legal and societal thinking. In fact, a major role on the Nordic legal thinking has been 

played by the so-called school of Scandinavian Realism, emerged in the 1920s-1930s 

with the Uppsala School, that inspired the idea of the law as tool for social engineering. 

The late professionalisation of the Nordic legal culture has contributed as well to 

shaping this perception of the role of the law. Indeed, since the Middle-Ages and before 

legal education spread, the judiciary in the Nordic countries was administrated by men 

without legal education, “lay-men”. This situation partly depended also on the 

underlying mentality that, since the beginning, regarded law as «a social phenomenon 

that has to be mastered by the community itself» (Husa et al., 2007: 23). The fact that 

law was in earlier times administrated by non-educated individuals is actually not 

uncommon among all the legal systems in general. But it took longer for the Nordic 

countries to transform from a traditional lay-dominated to a professionalised legal 
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culture. Furthermore, the peculiar Nordic idea of the State as fundamentally “good”, the 

main function of which is to represent and serve the interests of its citizens, may be 

traced back to this idea of the law as instrument for social change. As a consequence of 

all these dynamics, parliamentary legislation still today is the primary source of law and 

tool for social engineering, change, development and reform. The law must serve social 

purposes and be simple, avoiding excessive formality, abstraction and theoretical 

thinking. In line with the idea that law and law interpretation should meet concrete ends, 

Nordic legal thinking is generally perceived as more pragmatic than in the continent. 

This is evident also, as mentioned, in that instead of large-scale, extensive codifications, 

the Nordic countries have generally opted for more small-scale, discrete legislative acts 

that allow for greater flexibility in formulation and amendment (Husa et al., 2007).  

The role of the legislative power in the Nordic countries is worth further discussion. The 

Parliament being the only body elected by citizens, in the Nordic perception it 

represents the supreme embodiment of popular will an interests, thus naturally 

inheriting the role of most prominent legal actor. This conviction has concretely 

translated into, first, the absence of the constitutional courts typical of the civil law 

systems, as well as into the rather low intrusive role of courts in general. This means 

that, greatly respecting the democratically chosen legislator, the judiciary only seldom 

interferes with, or questions, the decisions of the national legislative body. This 

perception of the Parliament explains also why the travaux préparatoires - i.e. reflecting 

the intention and general purpose of the legislator - are recognised as veritable sources 

of law, thus being actively used in the interpretation of the law. Second, it has translated 

into the fact that abstract, ex ante legislative review is only carried out by the legislators, 

thus by political institutions. In fact, in Finland and Sweden the main controllers of the 

constitutionality of the laws are special parliamentary committees, whereas in Denmark, 

Iceland and Norway the ministries take up that role (Duranti, 2009; Husa et al., 2007; 

Letto-Vanamo and Tamm, 2018). 

These considerations do raise questions regarding the ways in which law 

constitutionality is safeguarded in these countries. Indeed, despite the tendency towards 

a lighter formalism than the continental legal tradition, the Nordic countries do have 
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written constitutional texts with lex superior status, often multi-documentary (i.e. 

Sweden) or supplemented by other Acts of equivalent nature (e.g. amendments, 

constitutional praxis and rules, and so forth). So mechanisms should exist, on the one 

hand, to ensure a coherent interpretation of the constitutional provisions and, on the 

other hand, to prevent or, at least, be capable of handling any possible abuse of power 

by the legislative or executive branch to the detriment of the constitutional rights of the 

individuals and of the rule of law. Still, on the one hand, a certain cautiousness is 

perceivable in the Nordic declinations of judicial review - also due to what has been 

said about the Parliament, circumstances that determine a substantial presumption of 

conformity of the law to the constitutional norms; on the other hand, none of the Nordic 

countries has a constitutional court. In fact, Sweden and Finland have both an 

Administrative Supreme Court and a Supreme Court with competence on criminal and 

civil controversies, whereas Denmark, Iceland and Norway have a single-tier judicial 

system with one single Supreme Court hierarchically at the vertex of each system. 

Following Smith, «the five systems of judicial review share a number of fundamental 

legal-technical characteristics distinguishing them from such specialised constitutional 

courts that have emerged in many countries around the world since the end of the 

Second World War» (2018: 117). First of all, as just mentioned, none of the five Nordic 

countries has a specialised constitutional court, nor general procedure exists to 

specifically handle constitutional affairs. Instead, any question regarding law 

constitutionality is dealt with in ordinary litigations on civil or penal matters in all the 

five countries, or in administrative law procedures in Finland and Sweden. The judiciary 

holds the power to carry out judicial review of ordinary legislation. This means that the 

legal institute of judicial review is definable as diffuse, i.e. any judge exercising its 

functions at any level of the judiciary system may find himself/herself in the position of 

having to tackle constitutional questions relating to legislative enactments relevant in a 

case pending before him/her. However, in fact if the constitutional question appears to 

be particularly relevant or serious, it is very likely that it will «be adjudicated by the 

relevant Supreme Court by way of appeal» (2018: 118). At any rate, judicial review in 

the Nordic countries is generally concrete and ex post facto - thus, technically, often it is 
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the way in which a legislative norm has been applied in the specific case under scrutiny 

that is at stake, not the constitutionality itself of the norm. The legislation possibly 

found to be in contrast with the constitutional dictate will not be nullified (as it would 

be in the case of abstract review performed by constitutional courts) but only disapplied 

with effect inter partes. It needs to be pointed out that, albeit the stare decisis theory has 

a very weak application in the Nordic legal systems, Supreme Courts’ opinions issuing a 

clear ratio decidendi tend to have a bearing also beyond the parties to the specific case 

pending. At any rate, none of the Nordic courts is competent to set any act of the 

Parliament aside, declaring it null and void (Smith, 2018).  

It is worth specifying that, first, today all the Nordic courts are empowered to carry out 

such review: Finland, Sweden and Norway by their respective constitutional 

Instruments (Finnish Constitution, art. 106; Swedish Instrument of Government, art. 14, 

Ch. XI; Norwegian Constitution, art. 89), whereas in Denmark no written constitutional 

norm formally recognises any such power, the legal institute being based on customary 

law, and the Supreme Court (Højesteret) has ended up monopolising the exercise of 

such prerogative. Second, all five Nordic juridical systems are considered to have a 

(more or less explicit) duty to carry out judicial review. The Constitution of Norway 

clearly states in art. 89 that «in cases brought before the Courts, the Courts have the 

power and the duty to review whether Laws and other decisions made by the authorities 

of the State are contrary to the Constitution». Also art. 70 of the Constitution of Iceland 

is interpreted this way, but when read together with art. 6 ECHR - but not limited to 

cases of “civil” law. It seems that in Denmark, Sweden and Finland as well the 

judiciaries are supposed to have a duty in this sense, even though the constitutional texts 

of the three countries do not explicit such obligation. However, the institute is in 

practice resorted to rather cautiously. The scepticism of the Nordic countries towards the 

judicial review institute is explained not just by the potential untrustworthiness or 

incompetence of hypothetical constitutional judges, but rather by the lack of democracy 

underlying the very structure of a constitutional court, since its judges are not 

democratically elected (Duranti, 2009; Smith, 2018). 
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This latter point gives the opportunity to expand on the sceptical attitude, mentioned 

earlier in this chapter, the Nordic countries have generally displayed (and still display, to 

some extent) towards the European Union. The European Union system encompasses 

also the European Court of Justice (ECJ), a non-elected organ the decisions of which are 

binding for EU member States. Moreover, the European integration process also 

involves the work of the Council of Europe (CoE). This regional organisation as well 

has its own court, the European Court of Human Rights (ECtHR), the judgments of 

which are binding inter partes but highly influential on EU and member States’ human 

rights legislations and practices. Both the ECJ and the ECtHR have always 

distinguished themselves for their particularly active role and dynamic interpretation 

style - they are even empowered to set national legislations aside -, which European 

legal doctrine and practice, and legislators commonly accept (Van Hoecke et al., 1998: 

7). Nonetheless, the Nordic countries have never fully appreciated the particular style of 

the two courts, which has been object of criticism in the Nordic five. Namely, the 

dynamic interpretative approach is perceived as contradictory compared to the Nordic 

traditional importance of democratic representation (i.e. majority rule), strong 

Parliaments and rather self-restraining courts. In the words of Husa, if «a system 

adheres devotedly to democracy, then it is hardly surprising that creative judicial 

decision-making by judges who are not accountable is regarded with a certain distrust» - 

at least initially (2010: 102).  

Furthermore, the EU and CoE’s human rights approach have encountered some 

difficulties due to the above-mentioned prevailing view in the Nordic legal systems that 

«the State», as simplistic or incredible as it may sound, «can not do bad things» (Husa 

et al., 2007: 37). Also, as seen, the Nordic countries have traditionally projected an 

image of themselves as strong, rule of law respecting democracies concretely upholding 

human rights to quite elevated standards. Extraordinary as it may seem, they have long 

been doing so without regulating such rights by constitutional provisions, rather by 

ordinary legislation and with little interference by nationals courts. Thus, judicial 

protection of rights appears to be only one among several viable instruments a country 

can recur to in order to promote high human rights protection levels. International 
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human rights conventions and, for the Nordic countries especially, the ECHR and the 

Charter of Fundamental Rights of the European Union (Nice, 2000, legally binding for 

EU member States since 2009, Treaty of Lisbon), have had a strong impact on ratifying 

countries, for such treaties in fact entail a more active role of the courts and a 

strengthening of judicial review of provisions relating to human rights. The Danish 

Constitution, seen its particular rigidity, has not been revised since 1953, whereas 

Finland, Iceland, Norway and Sweden have modified their constitutional Instruments to 

incorporate the ECHR, thus “updating” their human rights constitutional catalogues 

with more “modern” standards, and some of these countries chose to dedicate the first 

articles of their constitutional Instruments to human rights, clearly mentioning them as 

general constitutional principles. By way of example, seen the importance a strong 

welfare state has, in the Nordic countries social rights are regulated extensively by 

ordinary legislation, but also by (often historical) general constitutional provisions, e.g. 

art. 75 (2) of the Danish Constitutional Act that, since 1849, establishes the right to 

social security for those who can not benefit from any other financial support or source 

of income. Equivalents to this provision are laid down in all the other Nordic 

constitutional Instruments - i.e. art. 19, Constitution of Finland; art. 76, Constitution of 

Iceland; art. 110, Constitution of Norway; art. 2, Ch. I, Swedish Instrument of 

Government. Among the more modern provisions introduced with the recent 

constitutional revisions we find, for instance, clear mention to environmental rights and 

to the responsibility every single person has towards the environment in art. 20 of the 

Constitution of Finland. Also in this case, other Nordic countries’ constitutional 

Instruments contain norms along the same lines, i.e. art. 2, Ch. 1, Swedish Instrument of 

Government or art. 112, Constitution of Norway. Also gender equality is recognised 

very explicitly in some of these texts, beyond the traditional implicit recognition 

through the principle of non-discrimination on grounds of sex - i.e. art. 6 of the 

Constitution of Finland; art. 65 of the Constitution of Iceland; art. 13, Ch. II of the 

Swedish Instrument of Government (Krunke and Thorarensen, 2018). 
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All this being said, theories of the Nordic legal systems as a separate legal family can - 

and have been - questioned. Some jurists challenge the idea of the existence of a Nordic 

legal family by stressing the better suiting concept of Nordic legal mind, identity or 

culture, identifiable as “Nordicness” (Husa, 2018). 

For instance, Letto-Vanamo et al., express a strong opinion on the matter when they 

state that «there is no such thing as Nordic law, but you may talk of a Nordic legal 

mind» (2018: 1), affirming the importance of the concept of “Nordicness”. Also 

according to other Scandinavian scholars, to talk about a separate Nordic legal family 

may somehow be equivalent to biting off more than one could chew. Notwithstanding 

their potential validity, Husa et al. suggest that the justifications provided in historical 

and macro-comparative analysis may run the risk of being somehow outdated or 

paradoxical: in the strictly legal sense of comparative Nordic law, Nordic law does 

exist. Still, one may equally claim that it does not exist, not genuinely. Thus, it would be 

more accurate to consider that «Nordic law perhaps really exists as a mind-set 

only» (2007: 38). Indeed, the authors point out that law, in the Nordic countries, is the 

result of a continuous dynamic combination with the cultural setting: the peculiar sense 

of justice and law is deeply rooted into a cultural tradition displaying very characteristic 

views on social justice as well as on social ethos - i.e. “every man’s right", mirrored in 

the rather unique understanding of both the individual-individual and the individual-

State relationship. A strong respect for the law can also be detected, which has rendered 

legalism in these countries a veritable cultural phenomenon. This latter combines with 

the respect for tradition and the dynamic legal reformism. The legislation has thus been 

viewed as part of the community, a vehicle of social engineering, development, reform, 

accordingly to the very pragmatic Nordic view of the law itself. At the same time, 

legislation has been maintained sufficiently flexible. The discriminating element that 

may legitimise speaking of Nordic law would thus be the cultural substrate of the 

Nordic countries. The specific social «ethos colours much legal thought and gives it a 

special Nordic flavour» (Husa et al., 2007: 39). Indeed, it seems reasonable to argue that 

law in the Nordic countries is built on a common cultural setting represented by the 

specific Nordic social model. The latter is hinged on a sense of solidarity that could also 
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translate into a legal concept, thus moving beyond its original sense of ethical concept. 

Therefore, the social contract discriminates between the single individuals, both 

recognising their different needs, and recognising and affirming equality of all. Two 

factors are worth mentioning, in these regards, that have contributed greatly to the 

development of this Nordic mentality. First, the Lutheran inheritance. Approximately 

around the 90 percent of the Nordic countries’ populations is Lutheran. Lutheran 

churches play a strong cultural role, and they also hold a formal position among public 

powers, ensured by the national constitutions. Lutheran ideas and social ethos, for 

instance, stand at the basis of the typical Nordic understanding of State responsibilities 

towards its citizens. Another expression of this peculiar social ethos is represented by 

the principles of customary law concerning everyman’s rights, that have traditionally 

been part of the Nordic legal systems. We are speaking of rights everyone is entitled to, 

«fundamental rights of their own kind, because they are constitutional rights without 

ever having been written down in legislation». Although they do entail both positive and 

negative obligations for the individual, they are not typical fundamental rights such as 

freedom rights may be, they rather characterise «the bonds between people, and […] 

have their origins in the life of a community that builds on trust and mutual 

respect» (Husa et al., 2007: 26). 

The theory by Kaarlo Tuori on the so-called “three levels of law” is sometimes a point 

of reference when comparing the Nordic countries’ constitutional legal systems. 

Following this theory, law would be stratified on three layers, thus there would be a first 

level of surface law corresponding to legal norms, a middle layer corresponding to the 

legal culture, a third layer representing the deep structure, the values and general 

principles of law. Tuori stated that the Nordic constitutional systems grow more and 

more similar as one moves down these levels - so the more evident and frequent 

differences between the Nordic constitutional systems will be found between the norms 

in their literal form of the constitutional texts, and these differences will gradually 

become less easy to detect at the level of the legal culture, until they will become 

substantially inexistent at the deeper level of general values and principles. Thus, «seen 
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in this light, the reason why the Nordic constitutional systems might appear alike to the 

foreign observer is because the Nordic countries share general principles and values at a 

deeper level» (Krunke et al., 2018: 8). 

Therefore, apparently there are different elements suggesting that we may speak indeed 

of a Nordic legal culture. Following Bell, legal cultures can be defined as «a specific 

way in which values, practices, and concepts are integrated into the operation of legal 

institutions and the interpretation of legal texts» (1995, quoted in Van Hoecke et al., 

1998: 5). Law should be considered not just as a simple set of rules, but also as «a social 

practice within a legal community» that determines «the actual meaning of the rules and 

concepts, their weight, their implementation, and their role in society» (Van Hoecke et 

al., 1998: 5). 

Even though the interpretation according to which Nordic law constitutes a separate 

legal family is currently the most widely accepted, «it is of importance to understand 

that the most relevant similarities do not concern formal legal rules […] rather, the legal 

mentality which proves that certain basic values concerning social justice, social ethics 

and law in general are close to each other» (Husa, 2010: 105). At any rate, if a macro-

level general analysis allows to identify common features that, from an outside 

perspective, may justify the classification of the Nordic legal systems as belonging to a 

stand-alone legal family or, at least, as sharing a special identity, it must not be 

neglected that each one of the Nordic constitutional systems has its own specificities 

(Krunke and Thorarensen, 2018). 
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Section III - Increasing challenges in a mutated political milieu 

Whether the Nordic countries may be classified as a separate legal family or not, 

apparently one element is basically never questioned, namely that they do share a 

particular perspective on democracy as well as specific values - to recall but a few, 

respect for human rights, tolerance, multiculturalism, non-discrimination, rule of law, 

humanitarianism and so forth. These values arguably constitute the inherent part, or 

fundamental substrate, of the Nordic societies and constitutional systems, and are the 

essential ingredient to the Nordic exceptionalism formula. Adding the decades-long 

predominance of social-democratic governments in Nordic politics to the equation, it 

seems legitimate to wonder why and how the recent political developments have 

occurred, with the populist radical right conquering, if not yet political majority, at least 

a stable position at the forefront of the Nordic electoral stage. How has it been possible 

for these parties to find fertile breeding ground among societies apparently so strongly 

anchored to the aforementioned values? Indeed, such parties as well as the ideas they 

are built on and inspire, appear to be in rather striking contrast with the Nordic identity, 

thus contributing to create an ideological and political milieu that is bringing challenges 

that should not be overlooked. Let us consider some concrete examples that should help 

grasp the magnitude of such challenges. 

First, again an issue currently greatly controversial: immigration. In the words of 

Widfeldt, «while the Nordic countries have long held a reputation as tolerant, such 

parties generally seek to drastically change the public discourse and debate surrounding 

migration and related issues» (2018a: 2). Among the Nordic populist radical right 

parties, the Danish People’s Party has somehow been the trailblazer with its belligerent 

immigration rhetoric and its immigration-cutting policies proposals, having managed to 

influence the Danish cultural and political climate on the issue through a strenuous anti-

Islam rhetoric and criticism of - in the words of the Party itself - the pro-immigration 

“political correctness” (Widfield, 2018a). Since the early 2000s, Danish immigration 

policies have actually been tightened through measures such as, to name but a few, 
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temporary reintroduction of border control within the Schengen Area, the possibility to 

push asylum seekers at the national borders as “emergency brake”, stricter criteria to 

seek for family reunification. Also, indirect deterrence strategies have been put into 

practice to discourage potential asylum seekers even from deciding to ask for protection 

in Denmark in the first place: e.g. restricted access to welfare; requiring asylum seekers 

to make up for the costs associated with their residency in the country by means of 

requisition of goods up to a value of 1.300 euros - practices that have been condemned, 

among the others, by the UN High Commissioner for Refugees (UNHCR); lengthened 

procedural times to qualify for, and obtain, a residence permit; more efficient expulsion 

systems for asylum seekers whose asylum application has ended up unsuccessfully; the 

above-mentioned handshake requirement to complete the naturalisation procedure. The 

other four Nordic countries as well have hardened their immigration and asylum 

policies, especially after 2015 and the dramatic rise in refugees flows that year brought. 

Sweden is probably the most striking example on this point: in late 2015, the country 

«announced it would no longer issue permanent residence permits to successful asylum 

applicants in exceptional cases, stricter conditions for family reunification, and, perhaps 

most important, the introduction of border checks in southern Sweden» (Widfeldt, 

2018a: 19). Norway introduced similar policies, and it additionally declared the Russian 

Federation a “safe third country”. Consequently, those who had left Russia to seek 

asylum in Norway could have legally been returned to Russia.  

Remaining in the area concerning the free movement of persons, it is worth mentioning 

that suspensions of the Schengen Agreement, in the form of temporary reintroduction of 

border controls within the Schengen Area, have been reiterated once more in most of the 

Nordic countries (i.e. Denmark, Norway, Sweden) early in November 2019, measures 

that will last until May 2020. The justifications provided fall under the context of 

“foreseeable cases” ex art. 25, 26 SBC (Schengen Borders Code), but they all basically 

encompass terrorist threat, security situation in Europe, issues at the internal borders of 

the Area and secondary movements of people on the move (European Commission, 

2019). 
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An important set of issues easily relatable to the radical right regards the episodes of 

extreme violence by far-right ideologists. When thinking about Nordic countries in 

these respects, the 22 July 2011 case is probably one of the first events coming to mind. 

On that date, as previously briefly mentioned in this chapter, Anders Behring Breivik, 

an anonymous young right-wing extremist, anti-Islamist and arguably inspired by 

Internet right-wing extremist bloggers, first set off a car bomb outside the main 

Norwegian government building in Oslo and, then, moved on to carry out a mass 

shooting in Utøya, where the Labour Party’s youth movement summer camp was being 

held. He believed that the major threat against European peoples were Muslim 

immigrants. But on that occasion he decided to sort of “go for the head of the snake”, 

his target being embodied by “Cultural Marxists” (as he called them), the traitors of the 

Norwegian identity who, because of their multiculturalist policies, were to be blamed 

for having facilitated the Muslim invasion of Europe. Mr. Breivik was working on his 

own and, soon after the attacks, Norwegian and European anti-Jihad movements 

dissociated themselves from those actions (Bjørgo and Gjelsvik, 2017). This case set off 

an intriguing debate on freedom of expression. In fact, soon after the explosion at the 

heart of Oslo, networks the likes of BBC or CNN suggested that the attacks were to be 

attributed to international terrorist organisations such as Al Qaeda. Thus, several major 

newspapers reacted by closing or restricting their online channels or forums, fearing the 

intensification of online debates that could have possibly resulted in harassment against 

Muslims or, more in general, hateful comments - a move that proved unsuccessful. 

Considering that Breivik’s radicalisation seemed to have been influenced to some extent 

by anti-Islam and anti-immigrants blogs and online forums, online hate speech was 

believed to have played a major role in the attacks. The newspapers’ reactions, in turn, 

triggered also enthusiastic support for even more freedom of expression, that was at the 

time perceived to be in peril (Kolås, 2017). Therefore, one of the main points of the 

general debate regarded how to ensure democratic and free discussion while, at the 

same time, avoiding to encourage extremism.  
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Often populist radical right parties in search for consensus do not hesitate to 

strategically claim to have had a primary role in influencing the changes in their 

country’s political orientations but, in practice, at least some of such changes may 

possibly have occurred regardless. Taking the Swedish example, when the larger flows 

of asylum seekers stroke the country, the government at the time was a Social 

Democrats-Green Party minority coalition, thus made of historically anti-racist and pro-

immigration parties. The elevated numbers of incoming asylum seekers contributed to 

cause significant logistical and practical problems: trains were overflowing, it was 

impossible to track the movements of many migrants that could have risked to end up 

into exploitative traffics, organised crime or criminal gangs, small towns were having a 

hard time in trying to accommodate all the asylum seekers, and so forth. As hard as it 

must have been for them, the Government parties had to change national policies on 

immigration and asylum out of necessity implementing more restrictive measures. Also 

when the (at the time) centre-right Danish Government reintroduced border controls in 

2016, it did so somehow encouraged by the fact that similar measures were being put 

into practice elsewhere within the Schengen Area, not because they wanted to welcome 

the demands of the Danish People’s Party (Widfeldt, 2018a). 

Tore Bjørgo, Professor at University of Oslo (UiO) and Director of the UiO Centre for 

Research on Extremism (C-REX), in his online article “Right-Wing Extremism in 

Norway: Changes and Challenges” (2019) suggests some interesting considerations 

about some changes that have occurred among the supporters of the radical and extreme 

right. Taking the case of Norway (which can be generalised to some extent), Professor 

Bjørgo sustains that the country is first of all seeing a generational turnover, following 

which previously present racist youth cultures constituted by groups of teenagers are 

now basically gone. Xenophobia and extreme right attitudes seem nowadays to 

concentrate within the age range 18-80. This is due to fact that young people are 

growing up in increasingly multicultural societies, a situation elderly people are not as 

much accustomed to. The second element of significant change is represented by the 

advent of the Internet, therefore regarding the arenas at disposal of extremist right-wing 
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activism. The latter appears to have moved - to a large extent, even if not completely - 

from the physical street to the virtual realm of web pages, social media, blogs. These 

changes demand a significant reconfiguration of the ways in which to prevent or tackle 

right-wing extremism, as well as of «which agencies possess the relevant resources and 

measures to do so». In fact, especially the second change is particularly challenging 

because the Internet offers easier ways than the traditional arenas for the sharing of 

ideas, exchange of opinions and means to reinforce one’s radical views through a 

“direct” contact with likeminded peers. It has also led to an increased recur to hate 

speech (sometimes even threats), also against public figures such as politicians. Clearly, 

the risk that online activism translates into street activism or non-virtual actions is 

concrete. These considerations can be generalised indeed, not only to the rest of Nordic 

countries but also to the rest of Europe (at least). One recent sad example is provided by 

the menaces and hate speech that have been directed against Italian Holocaust survivor 

and Life Senator Liliana Segre after her proposal to create a special parliamentary 

Commission against hate. The threatens have been so serious that Senator Segre, in 

November 2019, after some seventy years of political activism, was assigned a 

permanent Carabinieri escort (Corriere della Sera, 2019; La Repubblica, 2019).  

If before the age of Internet the local police directly knew who were those having 

extremist inclinations, today «most of the activism is no longer linked to a geographical 

location where there is an apparatus for prevention» (Bjørgo, 2019). In practice, this 

means that in case of hate speech episodes or individuals crossing the line, there may 

not necessarily be an agency with specific responsibility of intervention. Then there are 

cases in which, for instance, social media themselves have drawn the line trying to 

impose restrictions to specific contents, as it is the case with Facebook: in its 

“Community Standards” (“Objectionable content”, section III, point 13), the social 

media clearly bans hate speech among the users of the platform. But social media 

administrators are not public organs acting on behalf of the State. On this note, moving 

again to the Norwegian context, for instance, a centre for digital policing established by 

the National Criminal Investigation Service (KRIPOS) has been working since January 

2019 on a more thorough patrol activity on the net. Besides convictions that follow the 
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prosecution of cases of threats or hate speech made via social media, another recently 

developed measure apparently has proven more effective, namely warnings and 

dialogue, used both preventively and to understand whether the verbal threats may 

translate into action. It is true that what ten or fifteen years ago was publicly acceptable 

to express about, for instance, Islam or Muslims, today is not acceptable anymore - or, 

at least, not to the same extent. Nonetheless, as seen in the first section of this chapter, 

leading radical right-wing politicians in the Nordic countries have played the card of 

pointing out Islam as the new nemesis par excellence. Strategies of this kind have 

nowadays contributed to trigger an increment in Islamophobia-related hate crimes 

against Muslims. Suffice it to consider the debates about and the episodes of harassment 

against Muslim women wearing niqab or hijab (Bjørgo, 2019).  

Even though responsibility for such societal and attitudinal changes can not be 

straightforwardly and uniquely attributed to the influence of populist radical right 

parties, these latter have indeed played a determinant part in embittering public debate 

on sensitive issues. Moreover, the fundamental values upon which the Nordic 

constitutional systems are arguably built upon have been challenged by these parties. 

Recalling what has been already said in the first sub-section of this chapter, they 

«demand for major transformation of the society» (Powell, 1986 quoted in Rydgren, 

2007: 243) while rejecting pluralistic values but, at the same time, they accept 

procedural democracy and thus take action within the electoral and parliamentary arena. 

In this sense, these parties seem to be destabilising even the Nordic systems, for they 

attempt to corrode, to void liberal democracy and the Nordic liberal democratic values 

from within. Therefore, it comes somehow natural to ask whether the Nordic 

constitutional systems have any political or legal instrument at their disposal to preserve 

their liberal democratic core in this challenging political milieu.  

On that note, the debate surrounding freedom of expression provides further food for 

thoughts. Indeed, for a State it is doubtlessly hard to balance between, on the one hand, 

its obligations to ensure that each and every individual under its jurisdiction see their 

fundamental rights and freedoms recognised, protected and granted in their enjoyment 
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and, on the other hand, the need to protect those same individuals from the potentially 

catastrophic drifts the spreading of radical ideas via certain means, movements or 

parties can lead to. The constitutional Acts recognise the fundamental values of a 

society and delineate the means to protect such values. But how far should or could a 

constitutional system go to protect its innermost, structuring, fundamental pillars - that, 

at the end of the day, coincide with the core values that the social contract supporting 

the entire social fabric is built upon? To put it in plain terms, do constitutional norms in 

the Nordic countries give populist radical right supporters room to speak, express their 

ideas and gather into political associations? If they do, do they also draw any line 

symbolising the protecting fence surrounding the core democratic constitutional values 

of their systems, the surpassing of which entails a limitation or deprivation of such right 

to freedom of expression and political association?  

Recalling an example earlier mentioned, following the 2011 events in Oslo some 

suggested that no room should be left for extremist ideas to spread. It is clear that the 

recent terrorist attacks to Europe, the massive inflows of irregular migrants seeking for 

international protection offer the “motive”, while the human rights era begun in the 

1990s and the current digital era offer the “opportunity" for extremist or radical (in 

general, but right in particular) ideas to spread: they provide opportunity, legal basis and 

(digital) platforms where radical ideas can gain visibility and popularity. 

It is hard to strike a balance between freedom of expression and association on the one 

side, and the fight to racism on the other side. Such decisions should not be political or 

made by political institutions, because this may risk to leave too wide of a margin of 

appreciation depending on the general political mood of the moment. Nonetheless, it 

has already been stressed the primary role, in the Nordic countries, of the Parliament as 

supreme interpreter of the constitutionality of the law - especially if compared to the 

role of national courts, or when considering that none of the Nordic countries has a 

constitutional court. From an outside perspective - I would add, even more so from an 

Italian perspective - it is not easy to be pacific with the idea that individuals in the 

Nordic countries “simply” rely on the awareness that the Parliament, in its role as 
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lawmaker, will always act according to the democratic values each one of its members 

is culturally educated to respect. 

One may answer to the perplexities raised so far by recalling that, generally, the means 

to protect constitutional fundamental values and freedoms are defined by the law, most 

of the times even by constitutional law. And the Nordic countries constitutional Acts do 

have, as pointed out earlier in this chapter, parts dedicated to fundamental rights and to 

such core constitutional values. However, recent events have casted a shadow over this 

conviction. Reference is here being made, by way of example, by the Danish far right 

party Hard Line, the leader of which, Rasmus Paludan, in early 2019 argued that all 

individual of Muslim faith should be deported. According to Professor Lisbet 

Christoffersen (2019), this would be, potentially, legally possible. It would entail a 

series of legal passages to be carried out, such as withdrawing from the international 

Human Rights conventions concerned, e.g. the 1951 Geneva Convention relating to the 

status of refugees. Then, all the muslims could be deprived of their Danish citizenship. 

This would be possible following the recent case of the 2016 “imam-legislation”, 

regarding freedom of religion and belief, and non-discrimination. First of all, it 

demanded, for instance, that acknowledged religious communities’ priests met standards 

of good morals, or imposed specific rules regarding which international preachers 

would be allowed to enter Denmark. Additionally, there was a reinterpretation of the 

constitutional norm recognising freedom of creed contained in art. 70 Const. in a sense 

that allows criminalisation of hate speech in religious contexts - whereas hate speech in 

political contexts would be allowed. This provision would be against the traditional 

interpretation of art. 70 Const., which reads: «No person shall by reason of his creed or 

descent be deprived of access to the full enjoyment of civic and political rights, nor 

shall he escape compliance with any common civic duty for such reasons». The 

argument advanced in support of the law was that art. 70 Const. prohibits discrimination 

on grounds of creed against single individuals («no person […] by reason of his 

creed»), therefore there would be no discrimination if all religious persons - i.e. 

Muslims, in this case - were discriminated. Therefore, reinterpreting once more art. 70 

Const. in a sense opening for such revocation of citizenship on basis of religion would 
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only represent a step further. Lastly, it would suffice to reinterpret also another article of 

the Constitutional Act, namely art. 67, which reads: «Citizens shall be at liberty to form 

congregations for the worship of God in a manner which is in accordance with their 

convictions, provided that nothing contrary to good morals or public order shall be 

taught or done», in a sense that would consider Islam as «contrary to good morals or 

public order». To take these decisions would require only a parliamentary majority. 

Summing up 

Until the XIX century, the Nordic history arguably was the history of Sweden and 

Denmark. The  histories of the five Nordic countries as we know them today started to 

be written consequently to the Napoleonic Wars. It has been seen that until the Second 

World War it seems justifiable to speak about a so-called Western and an Eastern group 

of Nordic countries since, respectively, Denmark and Sweden held their role as leading 

countries substantially until the European Integration process began. This latter 

represented a significant contributing factor for the so-called “east-west divide” to grow 

obsolete, because previously well defined separation lines started to blur increasingly. 

The EU has proven to be challenging for the Nordics in many ways, i.e. economically, 

politically, as to their constitutional traditions and perceptions of democracy. 

Nonetheless, the Nordics have consistently opted for maintaining their own identity and 

upholding their interests in harmony with (or sometimes regardless of) the evolving 

European Union. Indeed, Nordic policy-makers have been recurring to sophisticated 

strategies - e.g. cherry-picking where and how deeply to get involved in EU policies or 

initiatives - and have not been afraid of using multiple frameworks (i.e. combination of 

European and purely Nordic) to proceed towards their objectives in the ways more akin 

to their views. In sum, «the Nordic states have pursued their opportunities in the 

European integration process with pragmatic functionalism while simultaneously 

guarding their exceptionalism and distinctiveness» (Howard Grøn et al., 2015: 244). 

Returning to the question of the classification of the Nordic legal systems into a 

separate legal family, if, on the one hand, the most widely accepted view endorses the 
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categorisation of the Nordic legal systems as an independent subgroup within the civil 

law tradition (as opposed to common law), on the other hand, it may be argued that 

speaking of a stand-alone Nordic legal family risks to be too hasty and that it would, 

rather, be more appropriate to speak about “Nordicness”, i.e. a well distinguished 

Nordic legal mind, mentality or - even better - culture or identity. 

At any rate, to reason about what has been said about the Nordics’ constitutional culture, 

democratic values, conception of democracy, as well as the elements that give substance 

to their perceived exceptionalism - including their upholding of human rights to the 

most elevated standards -, raises questions about how has it been possible for the ideas 

and values of which the populist radical right is bearer to gain popularity in the Nordics 

as well. Indeed, populist radical right parties have succeeded in establishing themselves 

outside of political niches, as increasingly influential political forces in basically all the 

Nordic countries (except Iceland). As the histories of these parties have shown, «their 

electoral fortunes have fluctuated, but where parties have disappeared, new and more 

durable ones have emerged to take their place» (Widfeldt, 2018a: 24), becoming 

increasingly influential and legitimate, and challenging the Nordic countries’ core 

liberal democratic values. 

The question now is how do the Nordic countries respond to the challenges raising 

within the new scenario the populist radical right has been contributing to shape. 

Namely, do the Nordic constitutional Acts provide for sufficiently strong instruments (if 

any) to protect their liberal democratic core? Or do they have any Achilles’ heel, 

therefore being open for an influence which is not wanted? 

79



Bibliography 

Aardal, B., Bergh, J. (2018) The 2017 Norwegian Election. West European Politics, 41 (5), Pp. 
1208-1216 [Internet]. Available From: Https://Doi.Org/10.1080/01402382.2017.1415778 
[Accessed 25 June 2019].  

Aylott, N., Bolin, N. (2015) Polarising Pluralism: the Swedish Parliamentary Election of 
September 2014. West European Politics, 38 (3), Pp. 730-740 [Internet]. Available From: 
Https://Doi.Org/10.1080/01402382.2014.1000651 [Accessed 25 June 2019]. 

Aylott, N., Bolin, N. (2019) A Party System in Flux: the Swedish Parliamentary Election of 
September 2018. West European Politics, 42 (7), Pp. 1504-1515 [Internet]. Available From: 
Https://Doi.Org/10.1080/01402382.2019.1583885 [Accessed 25 June 2019].  

BBC (2020) Norway Party Quits Government in 'Jihadist-Wife' Row [Internet]. Available From: 
Https:// www.Bbc.Com/News/World-Europe-51174550 [Accessed 20 January 2020].  

Bernitz, U. (2007) What Is Scandinavian Law? Concepts, Characteristics, Future. Scandinavian 
Studies in Law [Internet], 13 (16). Available From: Www.Scandinavianlaw.Se/Pdf/50-1.pdf 
[Accessed 25 June 2019]. 

Bjørgo, T. (2019) Right-Wing Extremism in Norway: Changes and Challenges. Right Now! 
[Internet]. Available From: Https://Www.Sv.Uio.No/C-Rex/English/News-and-Events/Right-
Now/2019/Right-Wing-Extremism-in-Norway.Html [Accessed 21 August 2019]. 

Bjørgo, T., Gjelsvik, I. M. (2017) Right-Wing Extremists and anti-Islam Activists in Norway: 
Constraints Against Violence. Right Now! [Internet]. Available From: Https://Www.Sv.Uio.No/
C-Rex/English/Publications/C-Rex-Working-Paper-Series/Constraints-Against-Right-Wing-
Violence.Pdf [Accessed 21 November 2019]. 

CERF, UN Central Emergency Response Fund (2019) Contributions [Internet]. Available From: 
Https://Cerf.Un.Org/our-Donors/Contributions [Accessed 25 November 2019]. 

Christoffersen, L. (2019) Scandinavian Constitutionalism. What Is It That Can Possibly 
Challenge Old, Well Established Democracies?. A Seminar Series in Four Parts, Dipartimento 
Di Scienze Politiche, Giuridiche E Studi Internazionali, University of Padua, May 2019. 

Corriere Della Sera (2019) Liliana Segre da Oggi Avrà la Scorta: Troppi Messaggi di Insulti e 
Minacce, 04 November 2019 [Internet]. Available From: Https://Milano.Corriere.It/Notizie/
Cronaca/19_novembre_07/Scorta-Liliana-Segre-Insulti-Minacce-Web-Carabinieri-Sicurezza-
Odio-Razziale-Haters-52801f2a-00cf-11ea-90df-C7Bf97Da0906.Shtml?Refresh_Ce-Cp 
[Accessed 04 November 2019]. 

Council of Europe, European Convention on Human Rights (Rome 1953). 

80

https://doi.org/10.1080/01402382.2017.1415778
https://doi.org/10.1080/01402382.2014.1000651
https://doi.org/10.1080/01402382.2019.1583885
http://www.Bbc.Com/News/World-Europe-51174550
http://www.scandinavianlaw.se/pdf/50-1.pdf
https://www.sv.uio.no/c-rex/english/news-and-events/right-now/2019/right-wing-extremism-in-norway.html
https://www.sv.uio.no/c-rex/english/news-and-events/right-now/2019/right-wing-extremism-in-norway.html
https://www.sv.uio.no/c-rex/english/news-and-events/right-now/2019/right-wing-extremism-in-norway.html
https://www.sv.uio.no/c-rex/english/publications/c-rex-working-paper-series/constraints-against-right-wing-violence.pdf
https://www.sv.uio.no/c-rex/english/publications/c-rex-working-paper-series/constraints-against-right-wing-violence.pdf
https://www.sv.uio.no/c-rex/english/publications/c-rex-working-paper-series/constraints-against-right-wing-violence.pdf
https://cerf.un.org/our-donors/contributions
https://milano.corriere.it/notizie/cronaca/19_novembre_07/scorta-liliana-segre-insulti-minacce-web-carabinieri-sicurezza-odio-razziale-haters-52801f2a-00cf-11ea-90df-c7bf97da0906.shtml?refresh_ce-cp
https://milano.corriere.it/notizie/cronaca/19_novembre_07/scorta-liliana-segre-insulti-minacce-web-carabinieri-sicurezza-odio-razziale-haters-52801f2a-00cf-11ea-90df-c7bf97da0906.shtml?refresh_ce-cp


Danish Folketinget (2019) Constitutional Act of Denmark (1953) [Internet]. Available From: 
Https://Www.Thedanishparliament.Dk/En/Democracy/the-Constitutional-Act-of-Denmark 
[Accessed 05 July 2019]. 

Danish Parliament, EU Information Centre (2019) EU Referenda [Internet]. Available From: 
Https://English.Eu.Dk/En/Denmark_Eu/Eu-Referenda [Accessed 20 August 2019]. 

Dansk Folkeparti (2019) The Party Program of the Danish People’s Party, as Established 
October 2002 [Internet]. Available From: Https://Danskfolkeparti.Dk/Politik/in-Another-
Languages-Politics/1757-2/ [Accessed 20 November 2019]. 

Duranti, F. (2009) gli Ordinamenti Costituzionali Nordici: Profili di Diritto Pubblico 
Comparato. Torino, Giappichelli.    

Egeberg, M. (2003) The Nordic Countries and the EU: How European Integration Integrates and 
Disintegrates States Domestically. ARENA Working Papers, 11. University of Oslo. Available 
From: Https://Www.Sv.Uio.No/Arena/English/Research/Publications/Arena-Working-Papers/
2001-2010/2003/03_11.html  [Accessed 20 June 2019]. 

Enander, H., Weibull, J., Helmfrid, S., Larson, S. R., Sandvik, G., Norman, L. T. (2019) 
Sweden. Encyclopædia Britannica [Internet]. Available From: Https://Www.Britannica.Com/
Place/Sweden [Accessed 25 September 2019]. 

EU Commission, Migration and Home Affairs (2019) Temporary Reintroduction of Border 
Control [Internet]. Available From: Https://Ec.Europa.Eu/Home-Affairs/What-We-Do/Policies/
Borders-and-Visas/Schengen/Reintroduction-Border-Control_En [Accessed 15 November 
2019]. 

European Union, Charter of Fundamental Rights of the European Union (Nice, 2000). 

Finnish Ministry of Justice (2019) Constitution of Finland (2000) [Internet]. Available From: 
Https://Oikeusministerio.Fi/En/Constitution-of-Finland [Accessed 05 July 2019]. 

Fremskrittspartiet (2017) The Party Program of the Norwegian Progress Party [Internet]. 
Available From: Https://Www.Frp.No/English# [Accessed 20 November 2019]. 

Government Of Denmark, Ministry Of Immigration And Integration (2019) Gennemførte 
Stramninger På Udlændningsområdet [Internet], Available From: Https://Uim.Dk/Gennemforte-
Stramninger-Pa-Udlaendingeomradet [Accessed 21 November 2019]. 

Government of Iceland (2018) Constitution of the Republic of Iceland (1999) [Internet]. 
Available From: Https://Www.Government.Is/Publications/Legislation/Lex/?Newsid=89fc6038-
Fd28-11e7-9423-005056bc4d74 [Accessed 05 July 2019]. 

Government of Iceland (2019) Iceland Crisis Response Unit, ICRU [Internet]. Available From: 
Https://Www.Government.Is/Topics/Foreign-Affairs/Icru/ [Accessed 25 November 2019]. 

81

https://www.thedanishparliament.dk/en/democracy/the-constitutional-act-of-denmark
https://english.eu.dk/en/denmark_eu/eu-referenda
https://danskfolkeparti.dk/politik/in-another-languages-politics/1757-2/
https://danskfolkeparti.dk/politik/in-another-languages-politics/1757-2/
https://www.sv.uio.no/arena/english/research/publications/arena-working-papers/2001-2010/2003/03_11.html
https://www.sv.uio.no/arena/english/research/publications/arena-working-papers/2001-2010/2003/03_11.html
https://www.sv.uio.no/arena/english/research/publications/arena-working-papers/2001-2010/2003/03_11.html
https://www.britannica.com/place/Sweden
https://www.britannica.com/place/Sweden
https://ec.europa.eu/home-affairs/what-we-do/policies/borders-and-visas/schengen/reintroduction-border-control_en
https://ec.europa.eu/home-affairs/what-we-do/policies/borders-and-visas/schengen/reintroduction-border-control_en
https://ec.europa.eu/home-affairs/what-we-do/policies/borders-and-visas/schengen/reintroduction-border-control_en
https://oikeusministerio.fi/en/constitution-of-finland
https://www.frp.no/english#
https://uim.dk/gennemforte-stramninger-pa-udlaendingeomradet
https://uim.dk/gennemforte-stramninger-pa-udlaendingeomradet
https://www.government.is/Publications/Legislation/Lex/?newsid=89fc6038-fd28-11e7-9423-005056bc4d74
https://www.government.is/Publications/Legislation/Lex/?newsid=89fc6038-fd28-11e7-9423-005056bc4d74
https://www.government.is/Publications/Legislation/Lex/?newsid=89fc6038-fd28-11e7-9423-005056bc4d74
https://www.government.is/topics/foreign-affairs/icru/


Henley, J. (2018) Danish Mayors Vow To Ignore Citizenship Handshake Plan. The Guardian, 20 
September 2018 [Internet]. Available From: Https://Www.Theguardian.Com/World/2018/Sep/
20/Danish-Mayors-Vow-To-Ignore-Citizenship-Handshake-Rule [Accessed 28 February 2020]. 

Henley, J. (2019) Sweden Gets New Government Four Months After Election. The Guardian, 
18 January 2019 [Internet]. Available From: Https://Www.Theguardian.Com/World/2019/Jan/
18/Sweden-Gets-New-Government-More-Than-Four-Months-After-Election [Accessed 24 
September 2019]. 

Howard Grøn, C., Nedergaard, P., Wivel, A. Ed. (2015) the Nordic Countries and the European 
Union: Still the Other European Community? Routledge Advances in European Politics, Taylor 
and Francis (Kindle Edition). 

Husa, J. (2018) Constitutional Mentality. In: Letto-Vanamo, P., Tamm, D., Mortensen, B. O. G., 
Eds. Nordic Law in European Context. Ius Gentium: Comparative Perspectives on Law and 
Justice, 73. Springer, Pp. 41-60. 

Husa, J. (2010) Nordic Constitutionalism and European Human Rights - Mixing Oil and Water? 
Scandinavian Studies in Law, 55 (101). Available Through: Universitetsbiblioteket i Oslo. 

Husa, J., Nuotio, K., Pihlajamäki, H. Ed. (2007) Nordic Law - Between Tradition And 
Dynamism. Antwerp-Oxford, Intersentia.    

IEA, International Agency Energy (2019) Norway [Internet]. Available From: Https://
Www.Iea.Org/Countries/Norway/ [Accessed 21 November 2019]. 

Karlsson, G., Matthíasson, B., Kristinsson, V. (2019) Iceland. Encyclopædia Britannica 
[Internet]. Available From: Https://Www.Britannica.Com/Place/Iceland [Accessed 25 
September 2019]. 

Kolås, A. (2017) How Critical Is the Event? Multicultural Norway After 22 July 2011. Social 
Identities. Journal for the Study of Race, Nation and Culture [Internet], 23 (5), Pp. 518-532. 
Available From: Https://Www.Tandfonline.Com/Doi/Full/10.1080/13504630.2016.1271740 
[Accessed 22 November 2019]. 

Kosiara-Pedersen, K. (2019), Stronger Core, Weaker Fringes: the Danish General Election 
2019. West European Polit ics [Internet] . Available From: Https:/ /Doi.Org/
10.1080/01402382.2019.1655920 [Accessed 22 November 2019]. 

Krunke, H., Thorarensen, B. (2018) Concluding Thoughts. In: Krunke, H., Thorarensen, B., 
Eds. The Nordic Constitutions: a Comparative and Contextual Study. Oxford, Hart Publishing, 
Pp. 1-8. 

Krunke, H., Thorarensen, B. (2018) Introduction. In: Krunke, H., Thorarensen, B., Eds. The 
Nordic Constitutions: a Comparative and Contextual Study. Oxford, Hart Publishing, Pp. 
203-218. 

82

https://www.theguardian.com/world/2018/sep/20/danish-mayors-vow-to-ignore-citizenship-handshake-rule
https://www.theguardian.com/world/2018/sep/20/danish-mayors-vow-to-ignore-citizenship-handshake-rule
https://www.theguardian.com/world/2018/sep/20/danish-mayors-vow-to-ignore-citizenship-handshake-rule
https://www.theguardian.com/world/2019/jan/18/sweden-gets-new-government-more-than-four-months-after-election
https://www.theguardian.com/world/2019/jan/18/sweden-gets-new-government-more-than-four-months-after-election
https://www.theguardian.com/world/2019/jan/18/sweden-gets-new-government-more-than-four-months-after-election
https://www.iea.org/countries/Norway/
https://www.iea.org/countries/Norway/
https://www.britannica.com/place/Iceland
https://www.tandfonline.com/doi/full/10.1080/13504630.2016.1271740
https://doi.org/10.1080/01402382.2019.1655920
https://doi.org/10.1080/01402382.2019.1655920


Lando, O. (2001) Nordic Countries, a Legal Family? A Diagnosis and a Prognosis. Global Jurist 
Advances, 1 (2, Article 5). 

La Repubblica (2019) Liliana Segre Sotto Scorta, Dopo le Minacce Assegnata la Tutela Alla 
Senatrice a Vita. Il Centro Wiesenthal: "una Vergogna per l’Italia” [Internet]. Available From: 
Https://Www.Repubblica.It/Cronaca/2019/11/07/News/Scorta_Segre-240463251/ [Accessed 15 
November 2019]. 

Letto-Vanamo, P., Tamm, D. (2018) Nordic Legal Mind. In: Letto-Vanamo, P., Tamm, D., 
Mortensen, B. O. G., Eds. Nordic Law in European Context. Ius Gentium: Comparative 
Perspectives on Law and Justice, 73. Springer, Pp. 1-20. 

Linton, M. I. A., Anderson, S. V., Nokkentved, C., Anderson, R. T., Folke, H. (2019) Denmark. 
Encyclopædia Britannica [Internet]. Available From: Https://Www.Britannica.Com/Place/
Denmark [Accessed 25 September 2019]. 

Löfgren, O. (2008) Regionauts: the Transformation of Cross-Border Regions in Scandinavia. 
European Urban and Regional Studies, 15. Available From: Https://Journals.Sagepub.Com/Doi/
10.1177/0969776408090418. 

Miles, L. (2015) Bridging Interdependency? Nordic ‘Yes, but …’-Integration From a Historical 
Perspective. In: Howard Grøn, C., Nedergaard, P., Wivel, A., Eds. The Nordic Countries and the 
European Union: Still the Other European Community? [Kindle]. Taylor and Francis, Pp. 
15-31. 

Mudde, C. (2010) The Populist Radical Right: a Pathological Normalcy. West European Politics 
[Internet], 33 (6), Pp. 1167-1186. Available From Doi: 01402382.2010.508901 [Accessed 20 
November 2018]. 

Norwegian Ministry of Foreign Affairs (2018) Norway’s Humanitarian Strategy. An Effective 
and Integrated Approach [Internet]. Available From: Https://Www.Regjeringen.No/En/
Dokumenter/Strategi-for-Norsk-Humanitar-Politikk/Id2608151/ [Accessed 21 November 2019]. 

Norwegian Stortinget (2019) Constitution of Norway (2014) [Internet]. Available From: Https://
Www.Stortinget.No/En/in-English/About-the-Storting/the-Constitution/ [Accessed 05 July 
2019]. 

Pattaro, E., Roversi, C. (2016) Legal Philosophy in the Twentieth Century: the Civil Law World. 
In Pattaro, E. (Eds.) A Treatise on Legal Philosophy and General Jurisprudence, Volume 12, 
Part Four, Pp. 695-792. 

Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on a 
Union Code on the Rules Governing the Movement of Persons Across Borders (Schengen 
Borders Code). Available From: Https://Eur-Lex.Europa.Eu/Legal-Content/EN/TXT/?
Uri=Celex%3A32016R0399 [Accessed 15 November 2019]. 

83

https://www.repubblica.it/cronaca/2019/11/07/news/scorta_segre-240463251/
https://www.britannica.com/place/Denmark
https://www.britannica.com/place/Denmark
https://journals.sagepub.com/doi/10.1177/0969776408090418
https://journals.sagepub.com/doi/10.1177/0969776408090418
https://www.regjeringen.no/en/dokumenter/strategi-for-norsk-humanitar-politikk/id2608151/
https://www.regjeringen.no/en/dokumenter/strategi-for-norsk-humanitar-politikk/id2608151/
https://www.regjeringen.no/en/dokumenter/strategi-for-norsk-humanitar-politikk/id2608151/
https://www.stortinget.no/en/In-English/About-the-Storting/The-Constitution/
https://www.stortinget.no/en/In-English/About-the-Storting/The-Constitution/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016R0399
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016R0399


Reuters (2019) Want To Be Danish? You'd Better Shake Hands. Reuters, 17 January 2019 
[Internet]. Available From: Https://Www.Reuters.Com/Article/Us-Denmark-Immigration/Want-
To-Be-Danish-Youd-Better-Shake-Hands-idUSKCN1PB29Q [Accessed 28 February 2020]. 
  
Rydgren, J. (2007) The Sociology of the Radical Right. Annual Review of Sociology [Internet], 
33, Pp. 241-262. Available From Doi: 10.1146/Annurev.Soc.33.040406.131752 [Accessed 20 
November 2018]. 

Sandvik, G., Henriksson, M. I. (2019) Finland. Encyclopædia Britannica [Internet]. Available 
From: Https://Www.Britannica.Com/Place/Finland [Accessed 25 September 2019]. 

Scala, G. (2018) le Monarchie di Norvegia e Svezia e il Rinnovamento Incompiuto del 
Costituzionalismo Nordico. Diritto Pubblico Comparato ed Europeo, 4/2018. 

Shelton, D. L. (2014) Advanced Introduction to International Human Rights Law. Cheltenham, 
Edward Elgar Publishing Limited. 

Simoni, A., Valguarnera, F. (2008) la Tradizione Giuridica dei Paesi Nordici. Torino, 
Giappichelli. 

Smith, E. (2018) Judicial Review of Legislation. In: Krunke, H., Thorarensen, B., Eds. The 
Nordic Constitutions: a Comparative and Contextual Study. Oxford, Hart Publishing, Pp. 
107-132. 

Somma, A. (2019) Introduzione al Diritto Comparato. Giappichelli. 

Sorensen, M. S. (2018) Denmark, With an Eye on Muslims, Requires New Citizens To Shake 
Hands. The New York Times, 20 December 2018 [Internet]. Available From: Https://
Www.Nytimes.Com/2018/12/20/World/Europe/Denmark-Muslims-Handshake-Law.Html 
[Accessed 28 February 2020]. 

Stråth, B. (2012) Nordic Modernity: Origins, Trajectories, Perspectives. In: Árnason, J. P., 
Wittrock, B., Eds. Nordic Paths To Modernity [Kindle]. Berghahn Books. 

Suksi, M. (2018) Common Roots of Nordic Constitutional Law? Some Observations on Legal- 
Historical Development and Relations Between the Constitutional Systems of Five Nordic 
Countries. In: Krunke, H., Thorarensen, B., Eds. The Nordic Constitutions: a Comparative and 
Contextual Study. Oxford, Hart Publishing, Pp. 9-42. 

Swedish Riksdag (2016) The Constitution of Sweden. The Fundamental Laws and the Riksdag 
Act [Internet]. Available From: Https://Www.Riksdagen.Se/En/How-the-Riksdag-Works/
Democracy/the-Constitution/ [Accessed 05 July 2019]. 

The Washington Post (2020) Norway’s Prime Minister Loses Majority After Authorities 
Repatriate Islamic State Suspect and her Children From Syria, 20 January 2020 [Internet]. 
Available From: Https://Www.Washingtonpost.Com/World/2020/01/20/Norways-Prime-

84

https://www.reuters.com/article/us-denmark-immigration/want-to-be-danish-youd-better-shake-hands-idUSKCN1PB29Q
https://www.reuters.com/article/us-denmark-immigration/want-to-be-danish-youd-better-shake-hands-idUSKCN1PB29Q
https://www.reuters.com/article/us-denmark-immigration/want-to-be-danish-youd-better-shake-hands-idUSKCN1PB29Q
https://www.britannica.com/place/Finland
https://www.nytimes.com/2018/12/20/world/europe/denmark-muslims-handshake-law.html
https://www.nytimes.com/2018/12/20/world/europe/denmark-muslims-handshake-law.html
https://www.riksdagen.se/en/how-the-riksdag-works/democracy/the-constitution/
https://www.riksdagen.se/en/how-the-riksdag-works/democracy/the-constitution/
https://www.washingtonpost.com/world/2020/01/20/norways-prime-minister-loses-majority-after-authorities-repatriate-islamic-state-suspect-her-children-syria/


Minister-Loses-Majority-After-Authorities-Repatriate-Islamic-State-Suspect-her-Children-
Syria/ [Accessed 20 January 2020]. 

Thomas, A. H. (1996) The Concept of the Nordic Region and the Parameters of Nordic 
Cooperation. In: Miles, L., Eds. The European Union and the Nordic Countries. London, New 
York, Routledge, Pp. 15-43. 

Thorhallsson, B. (2015) The Outsiders. Norway And Iceland. In: Howard Grøn, C., Nedergaard, 
P., Wivel, A., Eds. The Nordic Countries And The European Union: Still The Other European 
Community? [Kindle]. Taylor And Francis, Pp. 32-49. 

Treccani (2018) Atlante Geopolitico. Istituto Della Enciclopedia Italiana Fondata da Giovanni 
Treccani. 

UNDP, United Nations Development Programme (2019) Human Development Index (HDI) 
Ranking [Internet]. Available From: Http://Hdr.Undp.Org/En/2018-Update [Accessed 21 
February 2020]. 

Van Hoecke, M., Warrington, M. (1998) Legal Cultures, Legal Paradigms and Legal Doctrine: 
Towards a New Model for Comparative Law. International and Comparative Quarterly 
[Internet]. Available From Doi: 10.1017/S0020589300062163 [Accessed 24 September 2019]. 

WB, World Bank (2018) GDP per Capita, PPP (Current International $) - Sweden, Finland, 
Denmark, Norway, Iceland, World Bank International. Comparison Program Database 
[Internet]. Available From: Https://Data.Worldbank.Org/Indicator/NY.GDP.PCAP.PP.CD?
Locations=SE-FI-DK-NO-IS&Name_Desc=True [Accessed 21 November 2019]. 

WEF, World Economic Forum (2018) The Global Gender Gap Report [Internet]. Available 
From Https://Www.Weforum.Org/Reports/the-Global-Gender-Gap-Report-2018  [Accessed 21 
November 2019]. 

Weibull, J., Sandvik, G., Enander, H., Joys, C., Christensen, J. (2019) Norway. Encyclopædia 
Britannica [Internet]. Available From: Https://Www.Britannica.Com/Place/Norway [Accessed 
25 September 2019]. 

Widfeldt, A. (2018) (a) The Growth of the Radical Right in the Nordic Countries: Observations 
From the Past 20 Years. Washington DC, Migration Policy Institute. Available From: 
Www.Migrationpolicy.Org [Accessed 10 September 2019]. 

Widfeldt, A. (2018) (b) The Radical Right in the Nordic Countries. The Oxford Handbook of the 
Radical Right [Internet] Edited by Jens Rydgren. Available From Doi: 10.1093/Oxfordhb/
9780190274559.013.27 [Accessed 10 September 2019]. 

Zweigert, K., Kötz, H. (1998) An Introduction to Comparative Law, Translated From the 
German by T. Weir Oxford, Clarendon Press. 

85

https://www.washingtonpost.com/world/2020/01/20/norways-prime-minister-loses-majority-after-authorities-repatriate-islamic-state-suspect-her-children-syria/
https://www.washingtonpost.com/world/2020/01/20/norways-prime-minister-loses-majority-after-authorities-repatriate-islamic-state-suspect-her-children-syria/
http://hdr.undp.org/en/2018-update
https://data.worldbank.org/indicator/NY.GDP.PCAP.PP.CD?locations=SE-FI-DK-NO-IS&name_desc=true
https://data.worldbank.org/indicator/NY.GDP.PCAP.PP.CD?locations=SE-FI-DK-NO-IS&name_desc=true
https://data.worldbank.org/indicator/NY.GDP.PCAP.PP.CD?locations=SE-FI-DK-NO-IS&name_desc=true
https://www.weforum.org/reports/the-global-gender-gap-report-2018
https://www.britannica.com/place/Norway
http://www.migrationpolicy.org


86



CHAPTER II 

Protections and Limitations to Freedom of Expression and  

Freedom of Political Association. How Militant are the Scandinavian Democracies? 

Introduction 

The final section of the first chapter should have given an idea of the importance and of 

the challenging nature of fundamental rights such as freedom of expression and freedom 

of political association also in the Nordic countries, especially in times as fiddly as 

those we are living today. 

In this second chapter the focus will be narrowed down from considering all the five 

Nordic countries to only the three Scandinavian countries, namely Denmark, Norway 

and Sweden. Several are the reasons behind the choice of each one of these three 

countries as specific object of comparison. Considering the broader picture outlined in 

the first chapter and the traditional East-West divide between the Nordics, Sweden and 

Denmark clearly emerge as countries of choice, the first having long represented the 

leading country of the so-called Eastern group while the second having long played the 

role of leading country of the so-called Western group. Nonetheless, as said, the once 

sharp division-line between Eastern and Western Nordic countries has become less 

clearcut especially after the Second World War and as the European integration process 

has proceeded. Regarding this latter, all the five Nordic countries have made different 

choices, but Denmark, Norway and Sweden’s attitude towards the EU possibly 

represent the most interesting and puzzling cases among the five.  

Looking at each one of the three countries singularly, first of all it should be clear that 

Norway stands out and raises curiosity since, on the one hand, the country displays an 

extremely high international profile but, on the other hand, the Norwegian population 

has repeatedly turned down its government’s proposals to make their country a member 

state of the European Union - a one of a kind international (to be precise, regional) 

organisation, promoter of probably the highest human rights standards worldwide. 

Moreover, Norway has been historically related to both Denmark and Sweden, so it may 

be interesting to explore if and to what extent the country’s approach to the protection of 
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its democratic essence is similar or dissimilar to that of Denmark and Sweden. As to 

Sweden, as mentioned the country has played a leading role over its companion of the 

Eastern group (Finland), possibly even for longer than Denmark has over Norway. 

Moreover, taking Sweden as another choice of comparison allows for a bridge between 

the aforementioned Eastern and Western group of countries, because the Swedish 

public, administrative and constitutional system is rather different from the Norwegian 

and the Danish ones (let us consider, just to mention a few elements, the multi-

documentary Swedish Constitution, the Swedish double-tiered court system, the judicial 

review system, the presence of a Constitutional Committee). As to Denmark, it has been 

said that it is considered the historically leading country in the Western group. 

Nonetheless, despite their similarities and despite being usually categorised as both 

belonging to the so-called Western Scandinavian group, differences also exist between 

the Norwegian and the Danish systems. Let us just consider the constitutional Acts of 

the two countries, where the Danish one has remained untouched since 1953, but the 

current Constitution is in its essence not much dissimilar from the original 1849 

Document. Instead, the Norwegian Constitution has undergone several amendment 

procedures since World War II (just like the Swedish constitutional Acts have). 

Additionally, from a political parties perspective, the populist radical right parties of 

these three countries have distinguished themselves as the fiercest in the Nordic context 

- with the Danish People’s Party and the Sweden Democrats contending the first two 

positions, while the Norwegian Progress Party holding the third in order of radicalism, 

thus potentially posing the most serious threats to the three countries’ liberal democratic 

orders. Yet, this consideration and the fact that they espouse some similar ideological 

traits should not lead to the conclusion that the three populist radical right parties are 

equivalent to one another, each one having its own history, specific political agenda and 

particular positioning in the electoral arena. Therefore, each one of these three States 

stands out both when considered on its own and when in comparison with its 

neighbouring Scandinavian countries. 

The second chapter has been structured around three main sections, among which the 

first provides a general overview of the international legal understanding of freedom of 
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expression and freedom of political association, whereas the second and the third ones 

are symmetrical, each one dedicated to the comparison of one specific legal institute 

(i.e. freedom of expression and freedom of political association respectively) in the 

three Scandinavian countries. Each section has also been divided into sub-sections, 

when needed. In fact, the first section has not been divided into further sub-sections and 

a more direct comparison has been carried out. Instead, the second and the third section, 

as mentioned, have been specularly structured around two sub-sections for reasons of 

clarity. Thus, the following structuring will be valid for both the sections, but referring 

to the legal institutes of, first, freedom of expression (I), second, freedom of political 

association (II) in Denmark, Norway and Sweden. Hence, each section will begin with a 

comparison between the ways in which the relevant legal institute is received in the 

constitutional Acts of the three countries (i). Second, the comparison will cover the 

ways in which the legal institute is received in the ordinary legislation of the three 

Scandinavian countries (ii). The analysis of the general understanding of the two legal 

institutes would be finalised to assess whether these general rules envisage any specific 

application, interpretation or limitation in the case of potentially dangerous political 

parties, such as populist radical right parties. In other words, to understand the extent to 

which such norms may impact the life of populist radical right parties and parties’ 

members - of course, provided that any such specificities are actually contemplated in 

the Scandinavian legal orders, especially in terms of restrictions to the full enjoyment of 

these rights. 

Throughout the analysis, both norms and doctrine (i.e. legal writings and interpretations 

by jurists, practitioners and so forth) will be taken into consideration as sources. The 

aspiration behind the symmetry of the two sections would be to examine the extent to 

which the three Scandinavian legal systems’ understanding and protection of such 

fundamental legal institutes differ or resemble, by proceeding in the same way and 

basing the comparison on the same kind of source material. Thus, the same legal 

institute will be analysed in each one of the three countries following the same logical 

order - i.e. primary legislation first, secondary legislation then. 
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Section I - Freedom of Expression and Freedom of (Political) Association  

in International and European Law. An Overview 

As seen in the first chapter, the Scandinavian countries are deeply interconnected with 

the rest of the European content and of the world. Being members of (or being strictly 

related to) the most important regional and international organisations, their legal 

systems are bound to, and profoundly affected by, the legal requirements and 

developments of these organisations. Therefore it is worth briefly taking into 

consideration how the legal institutes that will be specific object of analysis here are 

received at the international and regional level. 

Freedom of expression and freedom of association (and of peaceful assembly) are 

internationally recognised as basic human rights, and are enshrined in numerous 

regional and international conventions or instruments granting their protection 

(Golubovic, 2013). 

Let us consider, first, the international understanding of the right to freedom of 

expression. Under international law, the right to freely express opinions and ideas is 

considered a cornerstone of any democratic society and, at the individual level, it is 

considered essential for a person’s full development. Freedom of expression, as we will 

see, is also regarded as essential precondition indispensable for the enjoyment of other 

fundamental rights, i.e. to free association and assembly, to vote (Heinze, 2006; Howie, 

2018; Venice Commission, 2019). 

The 1948 Universal Declaration of Human Rights recognises and protects everyone’s 

freedom of opinion and expression in art. 19, a protection that can be found also in 

several other UN Conventions, such as the 1966 International Covenant of Civil and 

Political Rights (ICCPR, art. 19) or the 1965 International Convention on the 

Elimination of All Forms of Racial Discrimination (ICERD, art. 5). The ICCPR 

specifies that freedom of expression shall be understood as «freedom to seek, receive 

and impart information and ideas of all kinds, regardless of frontiers, either orally, in 

writing or in print, in the form of art, or through any other media of a person’s choice», 

thus protecting all forms of expression. Instead, the ICERD promotes non-
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discrimination with regards to everyone’s right before the law in the enjoyment of, 

among the others, the right to freedom of expression and opinion.  

Looking at the regional level, the human right to freedom of opinion and expression is 

clearly recognised and protected under art. 10 of the European Convention on Human 

Rights (that recognises also the right to freedom of thought, conscience and religion ex 

art. 9) as well as under art. 11 of the Nice Charter. 

Especially during the past decade, international debate regarding the hard balance 

between freedom of expression and the phenomenon of hate speech has re-gained 

vigour. No generally or universally accepted definition of hate speech has ever been 

agreed upon. Even if from a legal point of view it may be generally defined as any 

unlawful communication or verbal expression motivated by, or stirring up, hatred 

against defined categories of individuals (Bleich, 2012), hate speech may assume a 

rather numerous variety of meanings depending on the context of the speech, time 

period, a country’s legislation and so forth. In the European context many countries 

have included in their legal orders provisions against abusive utterances, defamation, 

insult, incitement to (or provocation of) hatred or violence or discrimination, harassment 

on racial basis - i.e. made on grounds of national origins, ethnicity, race or religious 

belief -, or even blasphemy (e.g. Norway until 2015). Even if not using the specific 

formulation “hate speech”, these provisions are in some cases considered as covering it. 

For instance, in the 1960s and 1970s countries such as Germany, France and Great 

Britain restricted freedom of speech by passing laws against racial defamation or 

incitement to racial discrimination and the likes, as well as in the 1980s and 1990s many 

European countries (e.g. Germany, France, Belgium, Austria) passed laws criminalising 

Holocaust denial. Moreover, it would not be wrong to assume that no substantially 

agreed definition on hate speech has yet emerged because words that to one person 

sound of hatred may well be the dearest truth to another person. Thus, opinions divide 

on which acts should be considered as hate speech and should be criminalised as illegal 

- one example for all, concerning one of the three Scandinavian countries taken into 

consideration in this chapter, is the notorious 2005 Danish Cartoons Controversy which, 
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as will be seen, triggered a fervid debate rich in judgments about whether to interpret 

such cartoons as legally actionable hate speech or not. At any rate, European laws 

considered as more or less directly addressing hate speech typically prohibit incitement 

to hatred against groups on grounds of race, nationality, ethnic belonging, religious 

belief, gender and so forth. Moreover, often the actual or perceived relationship to 

violent action, or action in general, is crucial to hate speech (and hate-related crimes). 

This is the result of both the national history of each country and the fact that basically 

all the European countries have long been members of international organisations such 

as the United Nations, or regional organisations such as the Council of Europe (if not 

even the European Union). These international bodies have always tended to balance 

freedom of speech against other important and delicate values like the fight to racism 

(Bleich, 2012; Heinze, 2006). 

Let us take in consideration, first, the UN system. The 1945 UN Charter clearly 

prohibits racial discrimination and promotes preventing racist propaganda right from its 

Preamble (para. 2), but also in several other articles, i.e. art. 1(3), art. 13(1)b, art. 55c, 

art. 76c. Similar provisions can be found in the 1948 Universal Declaration of Human 

Rights (articles 1, 2, 7). As to freedom of expression, it is interesting to notice that the 

Declaration, on the one hand, clearly recognises the universal right to freedom of 

thought, opinion and expression between art. 18 and art. 19; on the other hand, it also 

says that all human beings «should act towards one another in a spirit of 

brotherhood» (art. 1), «are entitled to equal protection against any discrimination […] 

and against any incitement to such discrimination» (art. 7) and have the right to be 

protected against «attacks upon […] honour and reputation» (art. 12). Hence freedom of 

thought and speech is fully recognised but, at the same time, they should be balanced 

with the exigences outlined in the other articles, which implies limitations especially in 

cases of racist speech (Bleich, 2012). Even tighter and more explicit restrictions to such 

forms of expression started to be advocated by the UN system in the 1960s, namely 

with the adoption of the 1965 International Convention on the Elimination of All Forms 

of Racial Discrimination and of the 1966 International Covenant on Civil and Political 

Rights (ICCPR). In the first case, art. 4 demands that States parties «condemn all 
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propaganda […] based on ideas or theories of superiority of one race or group of 

persons of one colour or ethnic origin, or which attempt to justify or promote racial 

hatred and discrimination in any form», and requires also that they implement positive 

actions to «eradicate all incitement to, or acts of, such discrimination»; art. 5 specifies 

again both the negative and positive obligations member States are bound to in terms of 

non-discrimination and, among the positive obligations, figures that of granting to 

everyone the right «to equality before the law […] in the enjoyment of […] the right to 

freedom of opinion and expression». In the second case, after recognising the principle 

of non-discrimination in art. 2, the ICCPR States in its art. 20 that «any advocacy of 

national, racial or religious hatred that constitutes incitement to discrimination, hostility 

or violence shall be prohibited by law». Following Heinze, this article arguably «counts 

among the strongest condemnations of hate speech» (2006: 1). It therefore appears that 

at the UN level great effort is made to balance between the need to punish or prevent 

hate speech and the need to uphold free speech (Bleich, 2012). 

At the regional European level as well a sort of rocking dynamic between the two 

exigences can be detected. Considering the Council of Europe, the 1950 ECHR 

recognises with clear words that everyone has the right to freely express his or her 

opinions, but it states just as clearly that this is not an absolute right, meaning that 

limitations to the enjoyment of this right can be justified, among other things, «[…] for 

the prevention of disorder or crime, for the protection of health or morals, for the 

protection of the reputation or rights of others» (art. 10) - as far as, of course, such 

restrictions are established by the law. The European Court of Human Rights has ruled 

in favour of States that were accused of unlawfully restricting some individuals’ 

freedom of expression to counteract and punish hate speech, some of the most 

prominent examples dating back to the early 2000s in cases of Holocaust denial 

(Garaudy v. France, 2003) or also of anti-Muslim expression (Norwood v. United 

Kingdom, 2004). Lastly, the Council of the European Union as well in 2008 concluded a 

“Framework Decision on Combating Racism and Xenophobia”, requiring the EU 

member States to punish by means of criminal law acts of public incitement to hatred or 

violence «against a group of persons or a member of such a group defined by reference 
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to race, colour, religion, descent or national or ethnic origin, even by the dissemination 

or distribution of tracts, pictures or other material» (Council of the EU, 2008: 37). 

As to the specific matter of hate speech, interestingly no precise definition of it has been 

provided for at the level of the Council of Europe either, except in a number non-

binding political documents and recommendations, among which Recommendation No. 

R(97)20 of the Committee of Ministers on “Hate Speech” (1997), reading: «[…] the 

term "hate speech" shall be understood as covering all forms of expression which 

spread, incite, promote or justify racial hatred, xenophobia, anti-Semitism or other 

forms of hatred based on intolerance […]». The Council of Europe has also a special 

monitoring body specialised in issues relating to fighting against racism, intolerance, 

discrimination, xenophobia and antisemitism in Europe, i.e. the European Commission 

against Racism and Intolerance (ECRI). In 2016 the ECRI published a General Policy 

Recommendation (No. 15) on Combating Hate Speech, stating that the term “hate 

speech” shall refer to certain forms of expression, such as «the advocacy, promotion or 

incitement of the denigration, hatred or vilification of a person or group of persons, […] 

harassment, insult, negative stereotyping, stigmatisation or threat of such person or 

persons and any justification of all these forms of expression» motivated by «“race”, 

colour, language, religion or belief, nationality or national or ethnic origin, as well as 

descent, age, disability, sex, gender, gender identity and sexual orientation» (2016: 16).  

The ECtHR uses the term “hate speech” throughout its caselaw. The prevailing 

interpretation of the ECHR by the ECtHR points out art. 17 and art. 10 as the two 

textual means though which restricting racist speech, articles that in the words of Bleich 

have «become a potent tool for dismissing complaints that freedom of expression has 

been curtailed when the Court deems that the expression amounts to hate 

speech» (2014: 293). Art. 17 reads as follows: «Nothing in this Convention may be 

interpreted as implying for any State, group or person any right to engage in any activity 

or perform any act aimed at the destruction of any of the rights and freedoms set forth 

herein or at their limitation to a greater extent than is provided for in the Convention». 

Landmark cases in these respects have been the 1979 Glimmerveen and Hagenbeek v. 

the Netherlands case and the 2004 Norwood v. United Kingdom case, both seeing the 
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ECtHR upholding the national courts’ decisions to convict the actions of the appellants 

as discriminatory speech not protected by the freedom of expression provisions of the 

Convention (Glimmerveen and Hagenbeek v. the Netherlands, 1979, para. 195), or as 

discriminatory expressions incompatible with the values enshrined and protected by the 

ECHR, i.e. social peace, tolerance, non-discrimination (Norwood v. UK, 2004, para. 4). 

The ECtHR has found art. 10 of the Convention as containing a certain degree of 

balance between the universal right to freedom of expression and the limits imposable 

to it (Le Pen v. France, 2010), and the Court tends to give its decisions on tilting the 

scales in either of these two directions only after a close analysis of the circumstances 

and of the cross-cutting factors specific to each individual case. The Court's tendency to 

uphold hate or racist speech limitations is not surprising when considering this 

predominant interpretation, together with the prevalent European political culture and a 

margin of appreciation doctrine allowing to States substantial discretion as to how to 

enforce the provisions of the ECHR. Nonetheless, it should not be overlooked that the 

Court’s decisions have been far from unanimous on the matter (as demonstrated by the 

ever-going general debate and also by the dissenting opinions in the ECtHR caselaw, 

e.g. Jersild v. Denmark) suggesting that no univocal perspective has formed, instead a 

case-by case approach has been consistently adopted (Bleich, 2014).  

More generally, when considering the ECtHR caselaw on freedom of expression, it can 

be noticed that normally the protection of such freedom is tied with the substance of the 

expression and with the perceived value of the expression to society. For instance, 

political speech stands at the very core of the protected area because it is an element of 

important public interest, whereas other forms of expression stand more at the outer 

borders of the protected area - e.g. defamatory or obscene expressions. Hence, the legal 

analysis of the ECtHR arguably appears to be giving large importance to the substance 

of the expression, upon which then depends the degree of decisiveness of other 

interplaying factors such as the nature of the infringement, the intended audience or the 

media used (see, for instance, the Hanover case, 2004). At any rate, broadly speaking 

the Court recurs to the principle of proportionality on cases about alleged breaching of 

the ECHR, adopting a balanced approach when it comes to freedom of expression 
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issues. For instance, hate speech would not benefit from protection in cases of right-

wing intolerance, but it might be protected if it represented a contribution to a “serious” 

discussion on issues of societal interest - see e.g. Jersild v. Denmark, 1995 (Bull, 2009). 

In sum, it appears that at both the UN and the European level freedom of expression is 

not considered as an absolute right, that can therefore be subject to limitations - 

provided that such restrictions are implemented accordingly to the law, as well as 

necessary and proportionate to the pursuance of a legitimate aim. At the same time, it is 

not easy for international bodies and courts to take clearcut decisions on the matter of 

striking a balance between the right to freedom of expression and the limitations to that 

right (Bleich, 2012; Bleich, 2014). 

The right to freedom of expression is considered as intersecting with, and 

complementary to, other fundamental rights, among which the right to freedom of 

peaceful assembly and freedom of association - the same is true vice versa. These latter 

as well are human rights recognised and protected in a number of international and 

regional instruments. Indeed, following the recent Venice Commission and OSCE 

“Guidelines on Freedom of Assembly” (2019), the right to freedom of peaceful 

assembly has been recognised as lying at the foundation of democratic societies 

promoting values such as tolerance and pluralism, helping to give a voice and to bring 

visibility also to underrepresented or marginalised groups as well as to minority 

opinions. But it also creates the opportunity for public assemblies to help promoting 

good governance, respectful of the rule of law by contributing to ensure corporate 

entities, government officials and public bodies’ accountability. The right to freely 

gather in assemblies goes hand in hand with other political and civil rights. Let us think, 

for instance, to the right to participate in public affairs laid out at the international level 

in art. 25a of the ICCPR, or to the right to vote recognised by art. 25b of the ICCPR as 

well as by art. 3 of the First Protocol to the ECHR or, most importantly for the purpose 

of the present research, with the right to freedom of association and to freedom of 

expression. Given the, by definition, expressive nature of assemblies and their impact 

on public opinion, freedom of expression proves to be of particular relevance in these 
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regards. Freedom of association and freedom of assembly are often recognised even 

under the same single article of the relevant international convention. At the 

international level, the UN 1948 Universal Declaration of Human Rights clearly states 

that «everyone has the right to freedom of peaceful assembly and association» (art. 20). 

The ICCPR, instead, separates the articles referring to the right to freedom of 

association and the right of peaceful assembly, art. 22(1) and art. 21 respectively. Also 

the coeval International Covenant on Economic, Social and Cultural Rights (ICESCR, 

1966) recognises in its art. 8(1) the right «of everyone to form trade unions and join the 

trade union of his choice». Art. 5(ix) of the International Convention on the Elimination 

of All Forms of Racial Discrimination imposes on the contracting parties the obligation 

«to prohibit and to eliminate racial discrimination in all its forms and to guarantee the 

right of everyone, without distinction […] to equality before the law, notably in the 

enjoyment of […] the right to freedom of peaceful assembly and association». Many 

other international instruments recognise such rights, among which it is worth 

mentioning the International Labour Organisation (ILO)’s Convention No. 87 on 

Freedom of Association and Protection of the Right to Organise (art. 2).  

At the regional level, the universal right to «freedom of peaceful assembly and to 

freedom of association with others» in enshrined in art. 11 of the ECHR - which should 

be read in coordination with the already-mentioned art. 10 on freedom of expression, 

with art 3 of Protocol No. 1 on the right to free periodic elections and with art. 17 

ECHR containing the “abuse of rights clause”, about which further explanations will be 

given later in this section (Bleich, 2012; Golubovic, 2013; Heinze, 2006; Howie, 2018). 

The Nice Charter as well contains a provision recognising the right to freedom of 

peaceful assembly and association (art. 12). Freedom of assembly and of association, as 

freedom of expression, are considered as “qualified rights”, meaning that they are not 

absolute in nature, in fact limitations to freedom of assembly and association are 

allowed as well or, sometimes, encouraged. For instance, the same art. 11 ECHR 

envisages legitimate derogations to the general right each individual has to form or take 

part to an association, but such an interference must respect the threefold threshold test: 

it has to be prescribed by the law, necessary in a democratic society (i.e. must be 
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proportionate and consequential to pressing social needs) and serve a legitimate aim 

(Golubovic, 2013).  

Interestingly, when it comes to strike the balance between freedom of association and 

the principle of non-discrimination, the latter tends to prevail. Indeed, art. 4 of the 1965 

International Convention on the Elimination of All Forms of Racial Discrimination 

demands that States parties «condemn […] all organisations which are based on ideas or 

theories of superiority of one race or group of persons of one colour or ethnic origin, or 

which attempt to justify or promote racial hatred and discrimination in any form». As to 

the 1966 ICCPR, the same articles in which these rights are enshrined set out also the 

conditions for their limitations: according to art. 22(2), restrictions to the exercise of the 

right to freely associate with others must be «prescribed by law and […] necessary in a 

democratic society». The same conditions for limitations on the enjoyment of these 

rights can be found in the above-mentioned art. 8 ICESCR. As can be noticed, the 

boundaries established by international instruments for imposing restrictions to the full 

enjoyment of these civil and political rights coincide substantially with those found in 

the international norms on freedom of expression. Nonetheless, they exist, 

demonstrating that the balance does not always strike in favour of these rights. 

The doctrine relating to the abuse of rights proves of relevance at this point, and it is 

strictly linked to the concept of “militant democracy” - otherwise known as “democracy 

capable of defending itself” in the ECtHR case law, or also “fighting democracy”. 

Before proceeding with further considerations on the abuse of rights doctrine, some 

explanations about the concept of militant democracy are in order. There is no generally 

accepted list of characteristics a democracy should display to be classified as “militant”. 

Nonetheless, some general - even if not standardised - features are commonly associated 

with this term, the origins of which date back to the late 1930s, namely the German 

philosopher Karl Loewenstein. After having been exiled from Germany, Loewenstein 

dedicated his research to the threats posed by Nazism and Fascism, and he elaborated 

the idea that democracies should arm themselves against the rise of menacing political 

(and, clearly, also ideological) forces - such as Fascism at that time - that would not 
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hesitate to destroy democracy by means of the typically democratic political rights to 

freedom of expression and freedom of association and assembly (Loewenstein, 1937 in 

Bleich, 2012). Hence, the term “militant democracy”. Seen the absence of a formalised 

definition, broadly speaking this term may cover a number of activities and actions 

including, but not being limited to, restrictions to specific political rights - e.g. running 

for office, voting, free association, expression of ideas, and so forth - imposed to, for 

instance, specific political parties or movements as well as individuals that are members 

or sympathisers of such movements allegedly using their political rights to undermine 

democracy (Bleich, 2012; Frosini and Pennicino, 2017). Among the most known 

examples of such practices possibly are the bans on political parties, or constitutionally 

enshrined limitations to specific typologies of political parties.  

Going now back to the abuse of rights doctrine, after the Second World Conflict, most 

western European States included in their constitutional Charts provisions relating to the 

abuse of rights doctrine - e.g. articles 18, 20(4), 21(2), 81 of the 1949 German Basic 

Law. Also at the international level concerns on the matter were not absent. Indeed, art. 

29(2) of the Universal Declaration of Human Rights specifies that the rights and 

freedoms every human being is entitled to can not «be exercised contrary to the 

purposes and principles of the United Nations», and this prohibition of abuse of rights is 

reinforced by the subsequent art. 30: «Nothing in this Declaration may be interpreted as 

implying for any State, group or person any right to engage in any activity or to perform 

any act aimed at the destruction of any of the rights and freedoms set forth herein». At 

the European regional level, the drafters of the 1950 ECHR felt the urge to introduce a 

clause on «prohibition of abuse of rights» in art. 17 of the Convention, which is very 

similar to art. 30 of the UN Declaration. However, the ECHR allows for extraordinary 

derogations to the general principle established in art. 17 in case of specific 

circumstances (i.e. in time of «public emergency threatening the life of the nation», 

art.15); it also allows the contracting parties to restrict rights recognised in the 

Convention - e.g. freedom of thought, conscience and religion, art. 8(2); freedom of 

expression, art. 10(2); freedom of assembly and association, art. 11(2) - but only if the 

limitation is prescribed by the law and in the best interest of a democratic society. All 
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derogation or limitation must be carried out in respect of the principles of legality, 

necessity and proportionality (Bleich, 2012). 

The international approach to a particularly aggressive form of restriction of freedom of 

political association, namely State bans on political parties (as seen, measures 

considerable as concretisations of “militant democracy”), is particularly interesting for 

the purposes of the present research. No international treaty explicitly codifies any 

obligation encouraging States to adopt such measures. However, commitments to 

protect political and civil rights exist at the international legal level, and they coexist 

with domestic norms banning political parties, hence it can be arguably said that 

international law does not advocate against the practice of countries introducing 

democratic measures to protect themselves. The ECtHR has probably developed, 

through its case law, the most significant body of recommendations and standards at the 

international level with reference to State bans of political parties - which have often 

been provoked by leaders or members of a party’s exercise of freedom of expression, 

e.g. public speeches, conferences, editorials, books and so forth (Golubovic, 2013; 

O’Connell, 2009; Frosini and Pennicino, 2017). After a first phase dating back to before 

the 1990s during which the Court’s decisions did not envisage any limitations to 

fundamental rights other than those explicitly contained in art. 17 ECHR, hence not 

contemplating the possibility of breaches of any other article of the Convention (cf. 

Communist Party of Germany v. Germany, 1956; Glimmerveen and Hagenbeek v. the 

Netherlands, 1979, ECommHR), the breakthrough case United Communist Party of 

Turkey and Others v. Turkey (1998) opened a new phase for the Court. In this case, the 

ECtHR first of all stated that, except for situations in which political parties arguably 

pursue aims considered unconstitutional by their country of belonging, all the measures 

interfering with the life of political parties (i.e. prohibiting them) fall under the scope of 

art. 11 ECHR as well. The Court then underlined the relationship between art. 10 and 

art. 11, pointing out that they must be read in combination since both freedom of 

expression and freedom of association stand at the foundations of a democratic society 

based on pluralism and democratic principles. Thus, the Court for the first time went 

beyond art. 17 and narrowed down the margin of appreciation that States parties had 
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been, until that moment, entitled to on matters regarding bans on political parties: «the 

exceptions set out in Article 11 are, where political parties are concerned, to be 

construed strictly; only convincing and compelling reasons can justify restrictions on 

such parties’ freedom of association», and «in determining whether a necessity within 

the meaning of Article 11 § 2 exists, the Contracting States have only a limited margin 

of appreciation» (para. 46). Hence, the rights recognised in art. 10 and art. 11 are not 

absolute, but restrictions to their scope must be interpreted strictly and precisely 

(Golubovic, 2013; Frosini and Pennicino, 2017). After this case, the ECtHR assumed 

the tendency to condemn political party bans in force in the member States of the 

Council fo Europe regardless of whether the parties’ actions or ideas were actually 

unconstitutional. Indeed, it was the Court's conviction that democratic States should first 

and foremost promote open dialogue and debate (e.g. Socialist Party and Others v. 

Turkey, 1998). Interestingly, the Court did not detect any violation of art.11 in the case 

Refah Partisi (the Welfare Party) and Others v. Turkey (2003), where the Refah Party 

pursued a vision of the State incompatible with the democratic values often proclaimed 

by the Court itself as lying at the foundations of the European public order (cf. United 

Communist Party of Turkey and Others v. Turkey, para. 45). More recently, the Court 

has adopted a less permissive approach, especially after the case Herri Batasuna and 

Batasuna v. Spain (2009), following which bans on political parties intended as anti-

terrorist measures are to be considered as compatible with art. 11 ECHR (O’Connell, 

2009; Frosini and Pennicino, 2017). 
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Section II - Protecting and Limiting Freedom of Expression  

in the Danish, the Norwegian and the Swedish Legal Systems 

i. Constitutional provisions 

i.i. Denmark: article 77 and the protection of formal freedom of expression 

As stated by the Danish Parliament itself - i.e. the ultimate symbol of democracy -, the 

1953 Constitutional Act of Denmark stands at the foundations of democracy in the 

country. Not only because it establishes the fundamental division of powers as well as 

the reciprocal rights and duties between the citizens and the Government, the Courts and 

the Folketing themselves; but also because it sets out the rights that each and every 

citizen is entitled to and that are protected as constitutional rights or human rights. 

Among these latter, specific areas are recognised as essential for the very functioning of 

democracy and are hence protected by constitutional rights, namely «freedom of 

expression, the right to assemble and demonstrate for your opinions, and the right to 

form associations and to be a member of an association», as much as «the right to be a 

member of a political party and to take part in political activities – even though such 

activities may be in opposition to the opinions of the Government or the 

majority» (Folketinget, 2014: 1). If, for instance, the right to freely express one’s 

opinions or to discuss political issues were not recognised, constitutional rules on 

parliamentary elections or referendums would be of basically inexistent meaning. The 

Constitutional Act in Denmark has always been understood as almost sacred, meaning 

that its content is of such an importance that it is extremely rigid in nature, it has been 

amended only a few times since its adoption in 1849, the last modification having 

occurred in 1953 - making it the most rigid constitutional text in the Nordic region. It is 

also interesting to notice that Denmark is the only one among the five Nordic countries 

not to have amended its constitutional Instrument to incorporate the ECHR provisions. 

Instead, the Folketing passed a parliamentary Act in 1992, through which Danish 

citizens as well would, since then, have benefitted from the further protection of human 

rights provided by the ECHR (Folketinget, 2014). 
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The just-mentioned rights and freedoms are set out in Part 8 of the Danish 

Constitutional Act (“Citizens’ Rights”), which is referred to as the Part on constitutional 

rights (or human rights). 

Article 77 specifically regards the right to publicly express personal ideas under any 

form - i.e. both in speech and in wiring or printing. The article also specifies that 

«censorship and other preventive measures shall never again be introduced» (section 2). 

Accordingly, every citizen is entitled to the fundamental right to freely express their 

ideas but, at the same time, the constitutional provision also highlights that they will be 

responsible for what they write or say. As can be noticed, the article specifies that no 

preventive measures restricting freedom of expression shall be re-introduced. In fact, in 

Denmark the 1849 Constitutional Act first prohibited censorship, thus modifying the 

previous custom according to which all books, newspapers or scripts meant to be 

published were to be examined before printing by a King’s civil servant, who would 

have edited them removing the potential unapproved parts before publication. The 1849 

constitutional provision meant that, since then, the police or public authorities would 

have been entitled to act against a book or newspaper only after its publication, nor 

could they have demanded to read a manuscript or draft prior to publication. Actually, it 

is possible to have an injunction against a publication granted without contravening the 

Constitutional Text, if a judge recognises that publication as very damaging once 

printed, and thus illegal. Therefore, the judge only has the authority to take the decision 

about whether to issue a restraining injunction against a publication - cf. the 1980s 

Danish Masonic Order v. Danish Broadcasting Corporation case, before the Danish 

Supreme Court. Nonetheless, the Supreme Court proceeds in a case-by-case fashion, 

hence it did happen that the Court stroke the balance between concurrent exigences in a 

way different from the case of the Masonic Order. Another case from the 1980s 

provides a clear example, i.e. the case that saw the artist Mikael Witte and the Danish 

Cooperative Slaughterhouses involved. In those years, the debate on the use of medicine 

on livestock by farmers was strong, and Mr. Witte decided to take part to the debate by 

printing a poster satirically imitating the advertising materials used by the Cooperative 

Slaughterhouses. On the poster, a happy pig was drawn accompanied by the caption 
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“Danish pigs are healthy, they are full of penicillin”. This ignited the reaction of the 

slaughterhouse organisations, which wanted the poster to be banned. The Supreme 

Court eventually decided that the poster should not have been considered illegal, 

underlying its relevance to the public seen its nature of contribution to a social debate 

(Folketinget, 2014). 

Following the Venice Commission (European Commission for Democracy Through 

Law, Council of Europe), «the general opinion is that Section 77 contains a protection 

of formal freedom of expression, including a prohibition against prior restraint» (2010: 

251). This provision not protecting the content of the expressions (i.e. substantive 

freedom of expression), it should be read and interpreted in light of article 10 of the 

ECHR - hence, any limitation shall respect the principles of legality, necessity and 

proportionality. However, art. 77 is considered a fundamental guiding principle for legal 

interpretation, thus remarkably affecting the application of criminal provisions such as 

those limiting the right to freedom of expression (Venice Commission, 2010). 

In respect of freedom of expression, article 70 of the Constitutional Act is worth 

mentioning as well (especially in light of the prescriptions of the Penal Code as to hate 

speech and blasphemy, which will be further dealt with in the next sub-section), since it 

guarantees that «no person shall be denied the right to full enjoyment of civil and 

political rights by reason of his creed or descent; nor shall he for such reasons evade any 

common civil duty».  

At any rate, the Danish Constitutional Act appears to limit its protection of freedom of 

expression to outlawing censorship and to requiring for cases regarding this right to be 

settled exclusively by courts. Following Schaumburg-Müller, the Constitutional Act 

does not envisage any restriction on the activity of the legislator on the matter, i.e. not 

preventing the legislator from limiting the enjoyment of such right according to political 

will. Nonetheless, in practice the Danish «legislator has been reasonably protective of 

freedom of speech» (2018: 23). For instance, in the 2000s the Parliament was involved 

in a debate regarding a proposal on the criminalisation of the act of burning the Danish 

flag. Interestingly, while the majority in the Folketing dissociated from such form of 

expression, they never opted for classifying it as criminal offence. Moreover, regarding 
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the courts’ attitude, it seems that they have generally upheld freedom of expression over 

other exigences - even though the right to freedom of expression has not always 

overweighted such exigencies in their judgments. Especially from the late 1970s, the 

courts started to more explicitly uphold the value of free debate especially on issues of 

public interest. Considering the constitutional text, then, it appears that the right to 

freedom of expression has been protected even without constitutional norms regulating 

the matter in details, both the legislator and the courts having displayed a rather 

persistent unprincipled freedom of expression-friendly approach, reflecting the 

pragmatism distinguishing the Scandinavian political and legal tradition - i.e. «solving 

problems as they arise, no adherence to a strict and principled line of thought, but rather 

seeking logical and practical answers» (Schaumburg-Müller, 2018: 24). 

For a right to be recognised or enshrined into a constitutional text does not mean that it 

can not be limited. The Danish Constitution does not contain any general provision 

about the conditions under which rights can be limited, but there are specific provisions 

stipulating so on particular rights, namely articles 67, 73 and from 77 to 79. These 

specific restrictions must, however, respect the general unwritten principles of legality - 

i.e. limitations under these articles must find a legal base in a statute -, of 

proportionality - i.e. the restrictions must be proportional to the intended scope - and of 

legitimacy - i.e. any limitation must follow a legitimate aim, which must be deduced 

from the very provisions on the specific relevant right. These three requirements are 

supported by the Danish courts’ caselaw. For instance, of relevance is the Danish 

Supreme Court case UfR 1999.1798H (UfR stands for Ugeskrift for Retsvæsen, Weekly 

Law Journal; H indicates the Supreme Court) on restrictions on freedom of assembly 

(art. 79 Const.): borrowing from the ECtHR caselaw, the Court judged that freedom of 

assembly as well as freedom of association (art. 78 Const.) and freedom of speech (art. 

77 Const.) are natural and necessary preconditions for democracy (Krunke and 

Baumbach, 2019). Indeed, as will be seen in more details in the sub-section on freedom 

of expression in ordinary legislation, although the Danish Constitutional Act guarantees 

the right to freedom of expression to all, such freedom is not absolute in nature: the 
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enjoyment of this right can be, and is, limited by ordinary law in some situations, 

including in cases regarding hate speech, public slander, libel or defamatory utterances, 

the obligation of confidentiality - thus a person that allegedly was protagonist of such 

acts would risk legal proceedings. The same is valid for anyone whose behaviour may 

represent a threat to the security of Denmark. Individuals convicted for crimes, hence 

serving prison detention, can see their freedom of expression restricted by the 

authorities if deemed to be necessary for ensuring order and security - the same is valid 

in the case of armed forces, where soldiers can be limited in their freedom of expression 

if necessary to maintain discipline and order (Folketinget, 2014; Venice Commission, 

2010). 

Further restrictions can be found in ordinary legislation, the Criminal Code especially - 

even tough other ordinary legislations exist such as the 1990 Media Liability Act, the 

1994 Media Database Act (Schaumburg-Müller, 2018). 

i.ii. Norway: article 100 and the crucial importance of political opinions 

As seen in the first chapter, the original Norwegian Constitution dates back to 1814, 

when the country became independent from the Kingdom of Denmark. Even though, at 

first, the list of fundamental rights included in the constitutional text was not long, the 

corpus of the Constitution did recognise a number of fundamental rights deemed of 

particular importance at the time, and article 100 protecting freedom of the press was 

included. Such provision remained unaltered for some two hundred years, until it was 

revised in 2004. Following Lexerød Hovolid, «this revision […] constitutes a milestone 

in the history of Norwegian freedom of expression» since it «strengthened people’s 

freedom of expression» substantially. The new article starts out by stating plainly and 

clearly that «there shall be freedom of expression» (2018: 138) - instead of limiting 

itself to freedom of the press as in its previous version - and it has more generally been 

amended as to protect the right of all individual to freedom of expression, through any 

kind of medium - i.e. not only printed ones. 

In the Norwegian system as well freedom of expression is considered as standing at the 

basis of a democratic society, and it enjoys a well-structured and strong constitutional 
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protection. Nonetheless, the right to such freedom is not considered to be absolute in 

nature (in line with the general and international understanding of this right), its 

enjoyment and exercise can thus be limited. Current article 100 of the Constitution 

draws such limits in a clearer and more defined way if compared to its version prior to 

2004 which, in these regards, was criticised for giving too much leeway for possible 

arbitrary restrictions. Namely, art. 100(2) states that an individual can «be held liable in 

law for having imparted or received information, ideas or messages» on condition that, 

first, the principle of legality is being respected - hence the restriction «shall be 

prescribed by law»; second, there must be a justification in relation to «the grounds for 

freedom of expression», i.e. the building-blocks standing at the basis of freedom of 

expression as defined by art. 100(2) itself, meaning «the seeking of truth, the promotion 

of democracy and the individual’s freedom to form opinions». Therefore, the possible 

infringement should also be considered in light of the damage it may cause to these 

grounds for freedom of expression.  

The new art. 100 dedicates a specific section, namely section 3, to the expression of 

political opinions, which was thought to need particularly strong protection (Smith, 

2008). Indeed, art. 100(3) reads: «[…] Clearly defined limitations to this right may only 

be imposed when particularly weighty considerations so justify in relation to the 

grounds for freedom of expression». As can be seen, no restriction to the free expression 

of political opinions can be justified in absence of “particularly weighty considerations” 

(Lexerød Hovolid, 2018; Regjeringen, 2004). Following Smith (2008), the main reason 

justifying this sort of privileged position bestowed to freedom of political expression 

has to be found in art. 100(2), where “democracy” is given explicit mention. Professor 

Smith underlines that art. 100(2) and (3) are meant to convey the attention on the fact 

that statements or expressions of particularly critical or jarring nature deserve a stronger 

protection such as the one provided by this article - not needed, instead, for opinions, 

forms of expression or information easily acceptable or shareable.  

Interestingly, the article also envisages two positive requirements, namely the principle 

of public access and the so-called infrastructure requirement. In the first case, according 

to art. 100(5) everyone is entitled to the right to demand to all public bodies access to 
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information - i.e. «to documents of the State and municipalities and […] to follow the 

proceedings of the courts and democratically elected bodies». As to the second 

requirement, following art. 100(6) State authorities shall facilitate and promote «open 

and enlightened public discourse» (Lexerød Hovolid, 2018; Regjeringen, 2004). 

The constitutional provision prior to 2004 was criticised because it was seen as so 

undefined and unclear that it could not perform the function it was supposed to, namely 

that of a barrier for legislators and courts. Nonetheless, following Kierulf (2012), the 

new article 100 has not fulfilled such purpose either since it is rarely used by the 

Norwegian Supreme Court in cases regarding freedom of expression. The Court would 

rather refer to the ECHR and to the ECtHR caselaw.  

Further and more specific limitations to freedom of expression must be searched in 

ordinary legislation. As will be seen in further details in the next sub-section, in the 

Norwegian legal system as well the Penal Code represents the main instrument of 

ordinary law establishing the conditions for a lawful restriction to the right to freedom 

of expression. 

i.iii. Sweden: 250 years and three Fundamental Acts dedicated to the constitutional 

protection of freedom of expression 

Following Enkvist and Scheutz, in «Sweden, there is a long tradition of constitutional 

protection of freedom of expression» (2018: 158). Indeed, in 2016 recurred the 250th 

anniversary of the adoption of “His Majesty’s Gracious Ordinance Relating to Freedom 

of Writing and of the Press”, which passed in 1766 in the Swedish Kingdom (at the 

time, Sweden and Finland) and was the very first law introducing the principles of free 

access to public documents and of freedom of the press. It is acknowledged the 

importance, for this fundamental passage, of the ideas of Peter Forsskål, which were 

summarised in his twenty-one-paragraphs pamphlet titled “Tankar om Borgerliga 

Friheten” (“Thoughts on Civil Liberty”, 1759). Namely, paragraph 21 sets out the two 

catalyst ideas for the 1766 law: according to the author, an actual contribution to the 

well-being of a society can be brought about only if, on the one hand, everyone has the 
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possibility to freely express their opinions and speak their minds and if, on the other 

hand, the state of affairs of a society are knowable for everyone. The Ordinance was 

indeed an amalgam of these ideas, prohibiting prior censorship (except in some matters) 

and listing legally accessible categories of official information (Carlsson and Goldberg, 

2017). Following Carlsson and Goldberg, «this latter aspect […] constitutes the truly 

radical dimension of the Ordinance - leading it to be considered the world’s first right to 

information law» (2017: 7). From the very beginning, the Ordinance was not ordinary 

law but constitutional law. The 1766 Ordinance introduced the idea of the necessity of 

detailed constitutional legislation on the matters of free access to public documents and 

freedom of the press, an idea that has survived until today - being still present as a part 

of the Swedish four-documentary Constitution (Hirschfeldt, 2017). 

Broadly speaking, three categories of freedom of expression can be detected in the 

Swedish Constitutional Acts. First, the direct descendant of the 1766 Ordinance i.e. the 

Freedom of the Press Act which, with some later modernisations, in its current version 

dates back to 1949 and is applicable to published printed materials of all kinds (e.g. 

newspapers, books, journals, magazines and so forth). It also contains the provisions on 

the principle of public access to official documents. Second, in 1991 the youngest 

among the Swedish Fundamental Laws was adopted, i.e. the Fundamental Law on 

Freedom of Expression. It is similar to the Freedom of the Press Act in that it 

encompasses norms prohibiting censorship and on freedom to disseminate information, 

but it covers different forms of modern media and electronic mass communication, e.g. 

television, radio and broadcasting, videotapes, films, sound tapes and so on. Lastly, the 

1974 Instrument of Government (first enacted in 1812) contains, in the Second Chapter, 

provisions concerning ordinary speech or also forms of expression such as 

demonstrations, art exhibitions, expressions at theatres and on the Internet (Enkvist and 

Scheutz, 2018; Hirschfeldt, 2017). Hence, in Sweden there are no less than three 

Constitutional Acts protecting freedom of expression. According to Enkvist and Scheutz 

(2018), the Instrument of Government provides for a “general protection”, whereas the 

Freedom of the Press Act and the Fundamental Law on Freedom of Expression ensure a 
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“special protection” - even though there is no clearcut list of the specific type of 

situations that should fall under the protection of either of the three Fundamental Laws. 

What is important is whether the expression is pubic or not and the form of such 

expression, the basic idea being that for certain types of public expressions is needed a 

protection stronger than the one envisaged by the Instrument of Government. The 

Swedish courts and Chancellor of Justice have, to some extent, clarified the issue of the 

scope of application of the three Constitutional Acts through caselaw. Generally, not to 

incur demarcation problems (e.g. what type of expression should or should not enjoy 

protection), the special protection ensured by the Fundamental Law on Freedom of 

Expression and the Freedom of the Press Act extends to specific categories of forums, 

not specific expressions - hence covering the forum rather than the content of the 

expression. So the law implicated depends on the forum of the expression. Even if this 

principle can lead to situations similar to each other, the legal outcome then depends on 

(and differs depending on) the form of the expression. For instance, the Instrument of 

Government covers expressions during a theatre performance, or delivered through an 

art exhibit in a small gathering or also between individuals. The same Constitutional Act 

extends its protection to expressions formulated or delivered in public meetings not 

broadcasted on television or radio. However, if such expressions were broadcasted, it 

would be more likely for them to fall under the scope of application of the Fundamental 

Law on Freedom of Expression or of the Freedom of the Press Act (Enkvist and 

Scheutz, 2018). There would be much to discuss on the issue of the formalistic approach 

adopted in Sweden as to protection of freedom of expression, but the topic will not be 

subject of in-depth analysis herein (see e.g. Bull, 2009 for an insight). 

Interestingly, Swedish law distinguishes between freedom of information and freedom 

of expression. They both enjoy protection under the Instrument of Government, the first 

meaning the right to collect information and to receive different kinds of messages, the 

second indicating the right to express, broadcast, relay such messages - a distinction not 

expressed, for instance, by the ECHR, that protects both the right to information and the 

right to freedom of expression under the same article 10 (Enkvist and Scheutz, 2018). 
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The present research being focused mainly on freedom of expression and on the 

limitations to it, no further considerations will be made about this distinction.  

Regarding the so-called general protection, Chapter 2 of the Instrument of Government 

is dedicated to political rights and freedoms, «which are of particular significance for 

the working of society» (Sveriges Riksdag, 2016: 28). Namely, the first two articles of 

the Chapter primarily define such rights, with the purpose «to guarantee that the 

formation of opinion in political, religious and cultural matters is free from the 

interference of the public institutions» (ibid.). To be precise, two pieces of legislation 

establish the scope of general protection of freedom of expression, i.e. the Instrument of 

Government under article 1(1) Ch. 2 and the ECHR under article 10. The latter was 

incorporated into the Swedish legal system as statutory law in 1994, hence Swedish law 

has to be applied in accordance to, and not as to violate, the ECHR. The ECHR benefits 

from a sort of special protection under the Swedish Instrument of Government that, in 

its article 19 Ch. 2, establishes that no regulation must be adopted in Sweden that comes 

into conflict with the ECHR (Enkvist and Scheutz, 2018). 

Briefly expanding on the status of the ECHR in the Swedish legal order, it should be 

mentioned that the Swedish Parliament, first, incorporated the Convention into Swedish 

law by passing an Act that made it a Swedish law; then, the Instrument of Government 

has ben integrated with the just-mentioned provision (Chapter 2, article 19) according to 

which no law contrary to the Convention shall be adopted. It is this provision that 

allows for judicial review, since the courts can, on its basis, judge a law unconstitutional 

when in contrast with the Convention. Hence, this latter has not actually formal 

constitutional status in Sweden, but something not far from that thanks to article 19 of 

the Second Chapter of the Instrument of Government. However, the Fundamental Acts 

remain of higher judicial value than the ECHR, precisely because they are primary 

sources of law (Bull, 2009; Enkvist and Scheutz, 2018). 

The Freedom of the Press Act and the Fundamental Law on Freedom of Expression set 

out the special protection of freedom of expression in Sweden - not relating to the 

content of the expression but to its form. As mentioned, the current Freedom of the 
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Press Act dates back to the aftermath of World War Two (1949), when protection of 

freedom of expression relating to printed media was in many ways considered to be 

necessary, if not vital, for protecting minorities and, more in general, for a democratic 

society. Since then, freedom of expression has seen its protection increasingly expanded 

over time until the Fundamental Law on Freedom of Expression was adopted in 1991 - 

which is nowadays the most relevant piece of legislation as to new media. Granting 

special protection means that, under these two Constitutional Acts, concrete forms of 

expression and information are granted concrete forms of protection. Just to provide an 

example, the Fundamental Law on Freedom of Expression recognises the right to 

information relating to a series of media formats, e.g. «by recognising that everyone has 

the right to possess radio sets, televisions and apparatus used for databases and 

homepages» (Enkvist and Scheutz, 2018: 165). 

It appears quite undisputedly that the right to freedom of expression is of vital 

importance in Sweden. Even so, this right is not absolute in nature and it can thus be 

restricted under specific circumstances. In the articles from 20 to 25 Ch. 2 (“On 

Fundamental Rights and Freedoms”), the Instrument of Government already sets some 

general conditions for limiting freedoms and rights contained in Chapter 2 itself. On the 

one hand, certain rights and freedoms contained in the same Chapter 2 can not be 

subject to any limitation other than a restriction achieved by changing the fundamental 

law, thus being absolute in nature. On the other hand, some other rights can be limited 

by ordinary law and, in a number of cases, the Instrument of Government itself 

describes rather thoroughly such limitations - also establishing a specific procedure to 

be followed by the Parliament when deciding about limitations. Fundamental political 

freedoms, such as freedom of expression or freedom to procure and receive information 

(art. 1, Ch. 2), are not absolute rights. They can thus be limited by means of law, and 

qualified procedure rules apply on them (the procedural conditions to be followed by 

the Parliament can be found in art. 22 Ch. 2 of the Instrument of Government). 

Additionally to the requirement to respect the principle of legality, ex art. 21 the 

Instrument of Government underlines that limitations to fundamental rights and 

112



freedoms may be imposed only if their purpose is acceptable in a democratic society, 

and they must be proportionate to the reason that caused the restrictions in the first place 

(principle of proportionality); moreover, the scope of such limitations must not threaten 

the free formation of opinions, which stands at the foundation of democracy; lastly, «no 

limitation may be imposed solely on grounds of a political, religious, cultural or other 

such opinion». Article 23 sets out further and more detailed rules regarding limitations 

to freedom of information and expression, namely they «may be limited with regard to 

the security of the Realm, the national supply of goods, public order and public safety, 

the good repute of the individual, the sanctity of private life and the prevention and 

prosecution of crime»; freedom of expression can be limited in business activities as 

well. The two fundamental freedoms «may otherwise be limited only where particularly 

important grounds so warrant». This latter point allowing for rather extensive 

interpretation, the same article 23(2) specifies that when deciding which limitation 

respects the just-mentioned requirements, attention must «be paid to the the importance 

of the widest possible freedom of expression and freedom of information» in various 

matters, e.g. political, religious, scientific and so forth (Enkvist and Scheutz, 2018; 

Sveriges Riksdag, 2016). 

Lastly, the Instrument of Government establishes, under art. 12 and 13 Ch. 2, some 

prohibitions that the Parliament must abide by when drawing limitations to rights, that 

more generally apply to any piece of legislation as well. Namely, no discrimination shall 

be made on grounds of race or ethnic origin, skin colour, gender, sexual orientation 

(Sveriges Riksdag, 2016). 

All the three Constitutional Acts contain provisions already limiting freedom of 

expression. The Instrument of Government, as said, allows for limitations of specific 

types and categories of expression by means of law adopted by the Parliament - e.g. 

child pornography, which constitutes criminal offence. Moreover, the design of penal 

provisions contained in the other two Fundamental Laws represents an important and 

rather distinctive element in the Swedish constitutional system for safeguarding 

freedom of expression. Importantly, for most types of offences against freedom of 
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expression and of the press enumerated, the principle of double criminality applies, 

meaning that the violation must be punishable under both ordinary law (i.e. the Criminal 

Code) and fundamental law. The Freedom of the Press Act and the Fundamental Law on 

Freedom of Expression establish specific limitations to freedom of expression, both 

enumerating a catalogue of crimes including, among the others, defamation, slander and 

insulting language and behaviour (hate speech). The Freedom of the Press Act dedicates 

its Chapter 7 to offences against freedom of the press. Article 1 states that, for the 

purposes of the Act, any offence enumerated in articles 4 and 5 is to be considered «an 

offence against the freedom of the press». These articles mostly contain provisions on 

offences against the security of the Realm, some can be classified as being against 

public order, e.g. sedition, unlawful portrayal of violence, agitation against a population 

group - the latter including contempt alluding to sexual orientation and threats. The only 

offences against individuals are insulting language and behaviour, and defamation. 

Instead, the Fundamental Law on Freedom of Expression dedicates its Chapter 5 to 

freedom of expression offences. Article 1 reads: «The acts listed as freedom of the press 

offences in Chapter 7, Articles 4 and 5 of the Freedom of the Press Act shall be regarded 

as freedom of expression offences», but under specific conditions i.e. if they are 

committed in «a radio programme or technical recording» (Sveriges Riksdag, 2016; 

Enkvist and Scheutz, 2018). 

Interestingly, Bull notices that «crimes under the Freedom of the Press Act and the 

Freedom of Expression Act have very strict statutes of limitation» (2009: 84). Indeed, 

most often crimes under either or both the two Acts are not possible to prosecute after 

one or two years, if not six months. A specific rationale can be detected behind these 

short statuses of limitation, namely that offences relating to expressions are perceived as 

highly context-sensitive, hence prosecuting an individual for some forms of expression 

made too long ago in the past - when the socio-political context might have been 

different - may lead to the risk of unnecessarily repression, or of inhibited public debate 

due to the fear of potential future penal consequences (Bull, 2009). 

Further limitations can be found in ordinary law, and the Criminal Code represents the 

main source of this kind of provisions in Sweden as well. 
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ii. Ordinary law provisions 

As anticipated in the previous sub-section, the most relevant provisions of ordinary law 

regulating the limits to freedom of expression are to be found primarily in the three 

Scandinavian countries’ Penal Codes, which will thus be the main focus of this sub-

section. 

ii.i. Denmark: a much debated, still pivotal article 266b, Criminal Code 

The fact of being among the strongest upholders of the right to freedom of expression 

does not coincide, for a State, with absence of laws to some extent limiting that right. 

Indeed, the Danish Penal Code envisages a number of provisions against certain forms 

of public expressions, hence restraining an otherwise completely free and unconditioned 

use of freedom of expression. 

Let us point out right away that the Danish Penal Code includes a provision against hate 

speech, even if not directly referring to it as such. Article 266b makes it a criminal 

offence any utterance issued in public «threatening, insulting or degrading to a group of 

persons due to their race, skin colour, national or ethnic origin, faith or sexual 

orientation» (Bleich, 2012). Hence, any such public expression based on discrimination 

or racial motives clearly constitute a type of criminal offence. It is interesting to notice 

that under art. 136(1) as well public incitement of any criminal activity covered by 

Section 12 or Section 13 of the Danish Penal Code is to be prosecuted and punished as 

criminal offence, especially (if not exclusively) when such incitement comes under the 

form of expressions inciting to violent acts (Vestergaard, 2015). Additionally, art. 136(2) 

criminalises public approval of criminal acts. Following Schaumburg-Müller (2018), 

this provision appears to be questionable at the least since, in principle, it would allow 

for the prosecution of even a “like” on social networks such as Facebook. Even if there 

is no record of cases brought before Danish upper-level courts regarding convictions 

exclusively ex art. 136(2), Schaumburg-Müller notices, first, the presence of a certain 

proactive tendency of the prosecutor after preoccupying “likes” to the 2015 attacks to 

the French satirical journal Charlie Hebdo, for instance; second, the scholar notices that 

Article 136 was amended in 2017 as to criminalise any approval by religious preachers 
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of a series of criminal acts, e.g. bigamy. Thus, this may pose issues relating to 

interference with freedom of speech since mere approval is criminalised, as well as 

relating to non-discrimination since the article regards only religious preachers - cf. 

ECHR art. 9 on freedom of religion, art. 14 on non-discrimination. 

Further clarifications on article 266b of the Danish Penal Code are in order. To be 

precise, article 266b refers to a specific type of criminal offence, i.e. group defamation. 

The international discourse often refers to group defamation as hate speech, but it would 

be misleading in the Danish case since hate is considered immaterial under the Criminal 

Code (Bleich, 2012). Article 266 dates back to the late 1930s, amending the very first 

version of the Danish Criminal Code by introducing the criminalisation of certain 

defamatory deeds and words against groups (to avoid certain “German conditions”). 

Then, this article has remained basically unaltered since 1971, when it was updated as to 

expand the scope of the protection provided by it, after Denmark ratified the UN 

Convention on the Elimination of All Forms of Racial Discrimination - only a limited 

number of later amendments were made, e.g. expanding the relevant group affiliation as 

to include “sexual orientation” (Act No. 357 of 3 June 1987), or underlying that 

“propaganda” shall be considered among the aggravating circumstances (Act No. 309 of 

17 May 1995). As to the amendments introduced after the ICERD entered into force in 

Denmark, article 4 of the Convention requires signatory States to take all the necessary 

positive steps to combat practice and incitement of racial discrimination. Compliance 

with this article was ensured in Denmark through the Administrative Order No. 55 of 4 

August 1972. The amendments introduced regarded the wording of the article, and were 

based on Report No. 553/1969 on Prohibition of Racial Discrimination. This latter 

mentioned that, with the ratification of the ICERD, no obligation came upon the State to 

include “religion” in the provision as ground of discrimination, but it was included 

anyways because of historical reasons and because it would have, at the same time, 

solved the issue of being in compliance with article 20 ICCPR, requiring signatory 

States to prohibit religious hatred (Venice Commission, 2010). 
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Article 266b has been protagonist of intense debate and criticism in that it has been 

argued that, on the one hand, it constitutes an interference with the right to freedom of 

speech while, on the other hand, it hinders public debate and criticism, especially when 

it concerns heated political issues such as immigration. But, overall, it can be argued 

that freedom of speech was a central concern in the bill since the drafting. As a result, 

remarks contravening the article are criminalised, but only when made in public or if 

they are made with the intention of wider dissemination - e.g. in case UfR 2012.2361H 

the Danish Supreme Court acquitted the defendant for he had expressed in a way falling 

under art. 266b  as to the content, but he did so in a private situation and he may have 

not imagined that his remarks would have been published. Moreover, the provision 

identifies specifically protected groups on the basis of characteristics such as «race, 

colour, national or ethnic origin or belief», but it is immaterial whether or not the group 

represents a minority and, following the preparatory works, neither science-based 

remarks nor expressions emerged within the realm of a serious debate are to be 

considered criminal offences; also, expressions should be of a remarkable rudeness 

(Bleich, 2012; Sandfeld Jakobsen and Schaumburg-Müller, 2019).  

The consequences of a criminal offence ex art. 266b can range from the sanctioning of a 

fee payment to imprisonment for up to two years. The first sanction has been applied the 

most, even though it has happened for defendants to see themselves sentenced to 

imprisonment for particularly strong expressions, e.g. distribution of pamphlets against 

a religious group calling to “kill them wherever you see them” (Schaumburg-Müller, 

2018). It should be kept in mind that, also more in general, according to article 81(6) of 

the Danish Criminal Code, if the deed constituting offence «is based on ethnic origin, 

belief, sexual orientation and the like», it shall be considered as an aggravating 

circumstance when determining the punishment - hence, it is to be considered an 

aggravating circumstance if the criminal act has a racist motive, i.e. if the offence was 

motivated by the victims’ sexual orientation, ethnic origin, beliefs and so forth (Venice 

Commission, 2010). However, as far as limitations to freedom expression in the form of 

group defamation (hate speech) are concerned, art. 266b already considers racist motive 

among the defining elements of hate speech. 
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Online group defamation, i.e. publishing on a webpage defamatory remarks, is a 

criminal offence as well, which is also normally categorised as “propaganda" thus 

counting as aggravating factor ex article 266b(2). The problem is that nowadays 

individuals tend to express themselves on online platforms as if they were among 

friends at a local pub’s table. Hence, as Prof. Schaumburg-Müller explains, «for group 

defamation to be criminal, it must be made public, and therefore the harsh language, 

which is perfectly legal in non-public gatherings, suddenly renders the speakers 

criminals» (2018: 32). Interesting fact, in 2008 article 9a was integrated in the Criminal 

Code, thus adding a new jurisdiction clause affecting online offences as well. The clause 

establishes Denmark’s jurisdiction over offences concerning the dissemination of texts, 

image data, sound and the like via the Internet «or similar systems for dissemination of 

information by acts committed abroad», if the online material or any activity relating to 

that material «has a particular relation to Denmark» - which would be the case if, for 

instance, the text, sound or visual data regarded persons living in Denmark or if the 

materials were in Danish (Schaumburg-Müller, 2018). 

It is worth mentioning an example from Danish caselaw to better explain how art. 266b 

should be interpreted. Probably one of the most notorious examples in which the 

provision contained in article 266b has been applied is the Jersild v. Denmark case, 

which was also brought before the ECtHR. Mr. Jens Olaf Jersild was a Danish journalist 

who, in 1985, conducted interviews with members of a Danish group of young people, 

calling themselves “The Greenjackets” (Grønjakkerne), that displayed racist attitudes. 

Mr. Jersild aired some segments of the interview containing very harsh racist 

statements. The State reacted by initiating criminal proceedings against both the 

protagonists of the interview and Mr. Jersild, the latter for aiding and abetting the 

publication and diffusion of the racist statements - i.e. ex art. 23 on complicity, Danish 

Criminal Code. The racist remarks made by the interviewed allegedly falling under the 

scope of the so-called “hate speech” clause of the Penal Code, i.e. article 266b, both Mr. 

Jersild and the protagonists of the interview were convicted at all levels of jurisdiction, 

from the Copenhagen Municipal Court until the Danish Supreme Court (1989) - even 
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though this latter’s judgment was not unanimous since a judge sustained that, Mr. 

Jersild being a journalist, he should not have been convicted for reporting relevant 

opinions contributing to a general debate of public interest. Hence, following the 

domestic outcome of this case, it appears that «Denmark is willing to use its statutes to 

prosecute and convict hate speech» (Bleich, 2012: 123). Consequently, Mr. Jersild 

decided to bring Denmark before the ECtHR complaining for a violation of his right to 

freedom of expression enshrined in art. 10 ECHR. The Court upheld the righteousness 

of the conviction of the racists, but it eventually overturned Mr. Jersild’s conviction 

(1994) because, first, «the purpose of the applicant [Mr. Jersild] in compiling the 

broadcast in question was not racist» (Jersild v. Denmark, para. 36) - meaning that it 

was considered undisputed that Mr. Jersild did not share the racist views of the group; 

second, seen that «news reporting based on interviews […] constitutes one of the most 

important means whereby the press is able to play its vital role of "public watchdog”», 

punishing a journalist for disseminating other individuals’ statements would seriously 

hamper the fundamental role the press plays in bringing to public discussion matters of 

public interest. Among these latter there is also the social problem of (physically or 

verbally violent) racism, and the Court underlined that with the special responsibility 

the media are invested of also comes a special protection for disseminating publicly 

relevant information (ibid, para. 35; Bleich, 2012). Hence, it is not the intention of this 

provision to hinder criticism or constructive debate on matters involving also religious 

doctrines. Incitement to discrimination, intolerance, religious hatred should be 

prohibited, hate speech and racially motivated offences should be prevented and 

punished by the law. But this exigence should not translate into the criminalisation of 

statements forming part of a relevant, serious public debate, or made within a scientific 

context - i.e. scientific theories on ethnic, racial, national differences - which should, 

instead, be exempted from punishment (Venice Commission, 2010). 

Another limitation to freedom of expression is represented by the provision of the Penal 

Code covering defamation. Under article 267, the Code establishes that «offensive 

expressions or acts», or the making or propagating of «allegations of acts» with the 
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potential of diminishing the reputation or honour of a person is to be considered a 

criminal offence punishable for defamation with a fine or imprisonment for up to one 

year (which could be increased to up to two years under the circumstances ex article 

268). After the Jersild v. Denmark case, the Danish courts have been reading and 

interpreting the sections of the Criminal Code regarding defamation in light of the 

ECHR, hence strong defamatory allegations not supported by any factual basis are 

categorised as criminal offences, with a lower likelihood for a person to be criminally 

convicted in cases associated with a more concrete factual basis and substantial levels of 

public interest. Interestingly, when considering the digital era in which we are living, 

defamation accusations ex art. 267 are charged by private parties, i.e. private criminal 

prosecution. But this occurs rarely, one of the main causes probably being associable 

with the costs of the legal proceedings (that, in the case of public prosecution, are bore 

by the public authority). Therefore, Danish courts do not see many cases regarding 

online defamation against privates, while in case of defamation of public persons (e.g. 

public servants, ministers or parliamentarians) it seems more likely for gross online 

defamation to be reported - thus, for the offenders to face criminal prosecution and 

sentences (Schaumburg-Müller, 2018). 

Denmark used to criminalise blasphemy as well, but the provision has never been 

extensively used, and it has eventually been repealed. Indeed, following a years-long 

debate, in 2017 the Danish Criminal Code of 1930 was amended as to repeal article 140 

which, until then, criminalised acts of blasphemy. The article read: «Any person who, in 

public, mocks or scorns the religious doctrines or acts of worship of any lawfully 

existing religious community in» Denmark «shall be liable to imprisonment for any 

term not exceeding four months». Some proponents of the repeal sustained that public 

condemnation would have been sufficient to deal with episodes of public expression of 

blasphemous statements, criminal sanctions having proved to be superfluous seen that 

article 140 had been used for prosecuting alleged blasphemy acts in a very restricted 

number of cases (Venice Commission, 2010). Some other proponents of the amendment 

stated that the provision had come to loose its original purpose, shifting from protecting 
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ordinary decency to safeguarding religious feelings which, moreover, would have 

jeopardised the rule of law. Additionally, it was sustained that article 266b on hate 

speech already provided for a better and sufficient protection. Indeed, even before the 

repeal of the article, the meaning of the hate speech ban contained in art. 266b had been 

expanded as to include harsh criticism against religion, despite the fact that previous art. 

140 and art. 266 covered different types of offences (Schaumburg-Muller, 2018; Venice 

Commission, 2010). Indeed, following Mchangama «the blasphemy ban protects 

religious dogmas, ridicule, or insults», while «the hate speech ban protects certain 

groups - including adherents of religions - from degrading or insulting 

expressions» (2016). Article 266b regards expressions addressed to a particular group, 

not to religious feelings or doctrines. Religious insult is not generally used in Denmark, 

where the prevailing opinion seems to be more inclined to ensure the protection of 

vulnerable groups of people rather than of religious dogmas (that are deemed to be more 

likely to endure criticism). The protection of tangible interests would thus appear to be a 

priority if compared to the protection of feelings, ideas or dogmas (Venice Commission, 

2010). 

The promotion of terrorist activities, as well as other terrorism-related activities, is 

criminalised under article 114 of the Danish Criminal Code, which may be relevant for 

the present discussion as it has the potential to affect freedom of expression. 

Without getting lost in too many details, the so-called Danish anti-terrorism packages of 

2002 and 2006 have progressively integrated the Danish Penal Code with provisions 

about countering terrorism, i.e. article 114 which is the basic provision covering terrorist 

acts. Following Professor Vestergaard, a «whole series of other statutes are linked to» 

the «core provisions» regarding anti-terrorism contained in the Penal Code which, 

according to the scholar, is too bland, vague and wide-reaching on the matter, hence 

potentially putting at stake «due process and fundamental rights» (2015: 409). The 2002 

and 2006 packages would have introduced a range of anti-terrorism provisions too 

uncertain in their scope and application, hence challenging the principle of legality. 

Such uncertainty becomes problematic especially when thinking about the fact that 
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Denmark has always been a rather close ally of the United States, that it has been 

actively participating to the military operations in Afghanistan and Iraq, or also recalling 

the Jylland-Posten case (otherwise known as the “Danish Cartoon” case, 2005) and the 

spreading anti-muslim, xenophobic sentiments permeating the political climate of the 

country (Vestergaard, 2015).  

As to the matter of expression of sympathy towards terrorism, incitement to terrorism or 

approval of a crime against the State, the Danish Penal Code has been envisaging article 

136(1) and (2) - the general provision on the criminalisation of public approval of, or 

incitement to, “crime” as defined by sections 12 and 13 of the Penal Code - for long 

before the 2005 European Terrorism Convention, which requires, for the signatory 

States, the criminalisation of public provocation to commit a terrorist offence. The anti-

terrorism packages indirectly criminalise these acts of expression of sympathy towards 

terrorism in a wider way than was previously the case. Additionally, provisions ex art. 

114 widen the scope of anti-terrorism law as to encompass the criminalisation of 

activities which do not constitute terrorist acts in themselves, such as financial and non-

financial means of supporting terrorism, e.g. from incitement and facilitation 

(reconnecting to art. 136) to recruitment or training (114c, d) and complicity (114e) - 

following a so-called “pre-active” criminal law modality. Article 114 being placed under 

Section 13 of the Danish Penal Code, «the anti-terrorism packages have now given» art. 

136 «broader application» (Vestergaard, 2015: 421). 

ii.ii. Norway: the only one in the Scandinavian trio directly criminalising hate speech 

In Norway as well limitations to fundamental freedom of expression guaranteed by art. 

100 of the Constitution must be prescribed by the law in oder to be justifiable. Different 

instruments of ordinary legislation set the limits to the right to freedom of expression, 

suffice it to mention the provisions on defamation of the Compensatory Damages Act 

(articles 3 to 6a), on the right to private life again contained in the Compensatory 

Damages Act (articles 3 to 6), or on the right upon one’s own picture of the Copyright 

Act (article 45c, 54, 55). However, the Criminal Code represents the main legislative 

point of departure in these respects (Lexerød Hovolid, 2018). 
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The Norwegian Penal Code was amended after the country ratified the 1965 

International Convention on the Elimination of All Forms of Racial Discrimination as to 

introduce article 135, which would have criminalised all form of public discriminatory 

or hateful utterances that would have been meant to insult, threaten or incite to hate on 

the basis of race, national or ethnic origin, skin colour and so forth. After the Penal 

Code was amended in 2005, article 185 substituted article 135 as the new provision 

specifically and explicitly dedicated to the criminalisation of hate speech. Hence, article 

185 prohibits the public expression of any «discriminatory or hateful statement», 

including in the form of symbols. The same article specifies that «discriminatory or 

hateful statement» means «threatening or insulting a person or promoting hate of, 

persecution of or contempt for another person» by reason of a series of elements such as 

skin colour, national or ethnic origin ex art.185(2)a, religion or life stance ex 

art.185(2)b, homosexual orientation ex art.185(2)c, reduced functional capacity ex 

art.185(2)d. The punishment following such acts can take the form of either a fine or a 

period of imprisonment not exceeding one year.  

The Norwegian Criminal Code as well has a norm regarding public incitement to 

commit a criminal act as defined in Part II of the Penal Code, an offence punishable 

with a fine or with up to three years of imprisonment (art. 183). No mention is made in 

the letter of the article to propaganda as aggravating circumstance. Additionally, the 

Norwegian Criminal Code apparently does not contain any general provision defining 

racist motive as aggravating circumstance when carrying out a criminal offence. It does 

consider it as one among the elements that render a terrorist act “aggravated”, hence 

punishable in a harsher way than ordinary terrorist activity (art. 264). As far as 

limitations to freedom expression in the form of hate speech are concerned, art. 185 

already considers racist motive among the defining elements of hate speech. 

The Penal Code used to encompass a blasphemy ban, which could be found in previous 

article 142, but this article has been repealed in 2015. As can be seen, though, the 

religious element is already contained in article 185(2)b among the possible motives 

substantiating the discriminatory or hateful statement. However, in the Norwegian 
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context it appears to be the tendency to prosecute religious insult only in cases where 

such prosecution is in the public interest (Venice Commission, 2010). 

A number of other relevant provisions of the Penal Code represent legal limitations to 

freedom of expression, for instance article 186 criminalises discrimination motivated by 

the same elements listed in art. 185; article 267 stands as protection of the «privacy of 

another person» against violations taking the form of a person’s «public 

communication». Also threats «by words or conduct […] to engage in a criminal 

conduct» are criminalised ex article 263 of the Criminal Code, when the circumstances 

imply to suggest that «the threat is likely to cause serious fear». The consequences can 

take the form of a fine or of a period of imprisonment not exceeding one year; however, 

if the threat is “aggravated”, the punishment can be extended to up to three years of 

imprisonment - i.e. ex article 264, the presence of discriminatory motives, among 

others, must be taken into consideration in determining wether the threat is to be 

considered as “aggravated”. Freedom of expression is also limited when its exercise 

would translate into the distribution of phonographic material (art. 317, Criminal Code) 

or into the distribution of depictions of gross violence (art. 236, Criminal Code). 

The Norwegian Penal Code as well has been integrated with provisions about 

countering terrorism - i.e. article 131 and following, the basic provisions covering 

terrorist acts. Once again these articles prove of relevance as they have the potential to 

affect freedom of expression. The section of the Criminal Code in which art. 131 can be 

found (Chapter 18) fulfils the international obligations deriving from the 2005 Council 

of Europe Convention on the Prevention of Terrorism - i.e. article 5, 6, 7 as well as the 

treaties enumerated in the Convention’s Appendix (CODEXTER, 2016). Article 131 

lists criminal offences that shall be considered as terrorist offences if committed with 

terrorist intent as defined in art. 131a,b,c. Terrorist offences are punishable by 

imprisonment for a period of time that depends on the gravity of the offence. For 

instance, art. 132 gives some non-exhaustive indications as to which acts should be 

considered as grave acts of terrorism, which are punishable with up to thirty years of 
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imprisonment - whereas ordinary terrorist acts are subject to a maximum of twenty-one 

years of imprisonment. 

As to the subject more of interest for the present research, i.e. limitations to freedom of 

expression and hence the matter of criminalisation of incitement to terrorism, approval 

of a crime against the State or expression of sympathy towards terrorism, reference shall 

be still made to Chapter 18 of the Penal Code, that encompasses also the criminalisation 

of terror-related offences, meaning activities that are not terrorist acts per se, but 

nonetheless represent financial and non-financial means for supporting terrorist 

initiatives: preparation and planning of a terrorist act by conspiracy (art. 133), 

threatening to commit one of the acts listed in art. 131 or in articles from 137 to 144 

(art. 134), intentionally financing terrorism or procuring assets (art. 135), incitement to 

terrorism and facilitation or recruitment and training for terrorist acts (art. 136). This 

latter is referable not only to an individual who actively incites, instructs or recruits, but 

also to the receivers of these actions. The norms contained in general articles 15 (on 

attempt, aiding) and 16 (on contribution, abetting) of the Criminal Code, normally valid 

for ordinary offences, are to be considered valid also in case of both terror-related 

crimes and terrorist acts - e.g. art. 137 lists some examples of tangible and intangible 

contributions (CODEXTER, 2016). 

Interestingly, the Norwegian Penal Code encompasses a provision imposing a duty to 

avert a criminal offence, i.e. article 196, but such duty does not extend to all the 

criminal offences specified in the Code, in fact leaving outside its scope of application 

art. 185 on hate speech but also, for instance, most of the articles on terrorist and terror-

related activities. 
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ii.iii. Sweden: the relevance of the crime of agitation against a population group 

In Sweden as well limitations to the fundamental right to freedom of expression 

protected by three of the four Constitutional Acts must be prescribed by the law in oder 

to be justifiable. As in the other two Scandinavian neighbours, the Swedish legal system 

envisages several provisions regulating and limiting freedom of expression and speech 

in ordinary legislation, the most relevant of which appears to be the Criminal Code. 

Before analysing more in depth the ways in which freedom of expression is limited in 

Swedish ordinary law, it should be reminded that, as regards freedom of expression and 

freedom of the press, in Sweden one can be exposed to criminal liability only if the 

criminal behaviour is contemplated by both the Criminal Code and the Fundamental 

Acts (Enkvist and Scheutz, 2018). 

This being said, the Criminal Code dedicates a provision, i.e. article 3 of Chapter 5, to 

the criminalisation of “insulting behaviour”, which a person can be guilty for if he or 

she «directs accusation, a derogatory statement or humiliating conduct at another 

person» and «the act is liable to violate the other person’s self-esteem or dignity». The 

consequences may concretise in payment of a fine but, if the offence is gross, section 2 

of the article specifies that the sentence can be a fine or imprisonment to up to six 

months. Art. 3 covers the cases that are not covered by article 1 and 2 of the same 

Chapter, which deal specifically with the crimes of defamation and gross defamation 

respectively. As to these latter offences, it is specified in art. 1 that defamation is to be 

understood as any act of providing information liable to expose a person to the 

contempt of others, including by identifying that person «as being a criminal or as 

having a reprehensible way of life». Art. 1(2), though, exempts from the penalty for 

defamation an individual if he or she was forced to make the statement, or also if «it 

was otherwise justifiable to provide information about the matter» and there is evidence 

that the information was true or there were reasonable grounds for the individual to 

provide that piece of information. Instead, according to art. 2(2) of Chapter 5, the 

central element for defining an act of defamation as gross defamation is that the possible 

information provided may result in serious damage. It appears that the above-mentioned 

provisions do not expressly require for the insult or violation to lead to violence. 
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Sweden used to have a general law on blasphemy which was repealed in 1949, while 

the offence of religious insult (narrower in scope than the law on blasphemy) was 

abolished in 1970. However, today under Swedish criminal law the commission of any 

criminal behaviour with racist or discriminatory motive constitutes general aggravating 

circumstance. Indeed, the Criminal Code specifies in article 2 of Chapter 29 the 

aggravating circumstances that must be taken into consideration when assessing penalty 

value of whatever crime and, as to racist or discriminatory motive, section 7 establishes 

that it must be considered «whether a motive for the offence was to insult a person or a 

population group on grounds of race, colour, national or ethnic origin, religious belief, 

sexual orientation or transgender identity or expression, or another, similar 

circumstance».  

Additionally, in the Swedish Criminal Code the term “hate speech” is not explicitly 

used. Nonetheless, article 8 of Chapter 16 of the Criminal Code criminalises the act of 

“agitation against a population group” which a person can be guilty of if «in a statement 

or other communication that is disseminated» the person «threatens or expresses 

contempt for a population group by allusion to race, colour, national or ethnic origin, 

religious belief, sexual orientation or transgender identity or expression». The 

punishment can range from a fine, if the offence is minor, to up to two years of 

imprisonment, but if the offence is gross the punishment can range from a minimum of 

six months to a maximum of four years of imprisonment - ex art. 8(2), the grossness 

shall be evaluated by assessing whether «the communication had particularly 

threatening or offensive content and was disseminated to a large number of people in a 

way to attract considerable attention». As a side note, also under Sweden criminal law 

propaganda does not constitute ground for aggravating circumstance. Even if the 

Criminal Code does not envisage any specific provision on religious insult anymore, 

reference can be made to the articles on defamation and on insulting behaviour read in 

conjunction with the general article on aggravating circumstances and the article on 

agitation against a population group (according to the circumstances, of course). 

The provisions just mentioned constitute the reference point of hate crime legislation as 

well, in particular: article 2(7) of Chapter 29 - which came into force in 1994 - 
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envisaging a penalty enhancement rule for crimes determined by discrimination or racist 

motive; article 8 of Chapter 16 criminalising agitation against an ethnic or national 

group - dating back to the 1940s; additionally, article 9 of Chapter 16 criminalises 

“unlawful discrimination”, for which a «business operator» (e.g. employee in a shop, 

restaurant and the like) discriminates a person on grounds of «race, colour, national or 

ethnic origin, religious belief, sexual orientation or transgender identity or expression by 

not assisting that person on the terms and conditions the operator applies to 

others» (Atak, 2019). 

Enkvist and Scheutz (2018) bring about a very relevant consideration as to the possible 

intersections between freedom of expression and other rights and freedoms. Considering 

Sweden, they notice that the right to freedom of assembly or freedom of religion are 

often implicated simultaneously to the right to freedom of expression. For instance, the 

Instrument of Government protects the right to freedom of assembly, which covers also 

expressions made in the course of public meetings. The same is true for the right to 

freedom of religion. This could be challenging in legal terms, for it can be problematic 

when it comes to impose limitations to the manifestation of either of the specific rights 

and freedoms: such simultaneous restrictions to freedom of expression and freedom of 

religion or assembly must be in accordance to the law but, for example, according to the 

Instrument of Government, freedom of expression and freedom of assembly are not 

absolute rights whereas freedom of religion is an absolute right - Chapter 2, article 1(6) 

- thus not limitable under Chapter 2, article 20. 

The Swedish Penal Code as well envisages provisions about countering terrorism. To be 

precise, a specific number of offences criminalised under the Penal Code is to be 

considered as terrorist or terror-related act if so established by the 2003 Act on Criminal 

Responsibility for Terrorist Offences, adopted to fulfil the commitments imposed by the 

2002 EU Framework Decision on Combating Terrorism. The Act lists a number of 

behaviours that normally result in penalties under the Criminal Code but that, instead, 

under the special circumstances described by the Act are to be categorised as terrorist 

offences. For instance, kidnapping, murder, sabotage, hijacking, unlawfully handling 
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chemical weapons and so forth are to be considered terrorist offences if they might 

cause serious damage to a State or international organisation; also, the action must be 

motivated by specific purposes such as seriously intimidating a population or group of 

population, or forcing a government to make a specific decision. The consequence for 

such offences is imprisonment for a period which may last for up to eighteen years or 

for life. 

As to the subject more of interest for the present research, i.e. limitations to freedom of 

expression and hence the matter of incitement to terrorism, approval of a crime against 

the State or expression of sympathy towards terrorism, a new act was adopted in 

Sweden in 2010 i.e. the Act on Criminal Responsibility for Public Provocation, 

Recruitment and Training concerning Terrorist Offences and other Particularly Serious 

Crime, implementing the Council of Europe Convention on the Prevention of Terrorism 

and the 2008 Council Framework Decision that amended the Framework Decision on 

combating terrorism. The 2010 Act imposes criminal liability on who engages in 

activities defined as public provocation, recruitment or training. It is worth specifying 

that public provocation is to be understood as the action through which an individual 

«in a message to the public urge or otherwise attempt to entice people to commit 

particularly serious crime» (CODEXTER, 2014: 2). In these cases, the penalty consists 

of imprisonment for a maximum period of six years - with the clause that if the 

Criminal Code or the Act on Criminal Responsibility for Terrorist Offences imposes 

similar or more severe penalties for the same acts, the offender will be sentenced for 

these penalties, not according to the 2010 Act. As to terror-related activities such as 

financing or providing assets finalised to terrorism, Sweden has adopted in 2002 a 

specific law on criminal responsibility (CODEXTER, 2014). 
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Section III - Protecting and Limiting Freedom of Political Association  

in the Danish, the Norwegian and the Swedish Legal Systems 

i. Constitutional provisions 

i.i. Denmark: authorising the dissolution of (political) associations, but no 

constitutionally entrenched preventive bans on political parties 

As mentioned, the 1953 Constitutional Act of Denmark sets out the rights that all 

citizens are entitled to and that are protected as constitutional rights or human rights. It 

is worth quoting again the Danish Parliament itself when it affirms that the 

Constitutional Act recognises and protects as constitutional rights specific categories of 

fundamental rights that are considered essential for the very functioning of democracy, 

meaning «freedom of expression, the right to assemble and demonstrate for your 

opinions, and the right to form associations and to be a member of an association», but 

also «the right to be a member of a political party and to take part in political activities – 

even though such activities may be in opposition to the opinions of the Government or 

the majority» (Folketinget, 2014: 1). The exercise of complementary rights such as the 

right to peaceful assembly and the right to freedom of expression is greatly facilitated 

by an enabling environment for associations that, in turn, contribute to the development 

of a more tolerant, pluralist society in which groups and individuals with the more 

diverse histories, backgrounds, ideas, beliefs learn to peacefully interact with one 

another (Venice Commission and OSCE/ODIHR, 2019). 

These rights are set out in Part 8 of the Constitutional Act, namely the Part on “Citizens’ 

Rights”, among which can be found the right to freedom to «form associations for any 

lawful purpose» enshrined in article 78, but also the right to peaceful assembly as 

enshrined in article 79. The article on freedom of association has as leading objective 

that of protecting associations against unwanted interference from the State. However, 

the provision does not specify any protection against possible interference from private 

individuals, nor does it recognise any right not to take part to an association (the so-

called negative freedom of association). This being said, anyone is entitled to form an 
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association without prior permission, but the association must be legal and must be 

formed for lawful purposes, i.e. following art. 78(1) and (2) it must not pursue the 

objective of committing illegal acts as well as it must not recur to violence or to other 

illegal methods to achieve its aims (Folketinget, 2014).  

As the right to freedom of expression, the right to freedom of association is not 

absolute. As mentioned, the Danish Constitutional Act does not contain any general 

provision about the conditions under which rights can be limited, but there are specific 

provisions stipulating so on particular rights - that must, however, always respect the 

general unwritten principles of legality, proportionality and legitimacy (Krunke and 

Baumbach, 2019). Indeed, the Danish Constitutional Act contains in art. 78(2) a general 

prohibition against any association that employs violence or that works for the 

attainment of its objectives through violence or instigation to violence. If an association 

does use violence or does try to achieve its aims through violence or other illegal 

methods, then the Constitution itself establishes that such association must be dissolved 

by means of a judgment and the proceedings must be initiated by the Minister of 

Justice. This special provision was introduced with the new Constitution in 1953, less 

than ten years after the German occupation of Denmark - during which particular 

associations and corps were created with the precise objective to carry out acts of 

terrorism or violence against civilians (e.g. the Hipo Corps). While rendering 

dissolvable associations pursuing violent scopes, the Constitution tries to prevent any 

possible arbitrary abuse of the norm by the Government specifying that in general «no 

association shall be dissolved by any government measure» (section 3). Only under 

specific circumstances «an association may be temporarily prohibited» by the 

Government which, however, must immediately bring the case before the courts - the 

latter have the last word, so if they disagree with the Government’s decision, then the 

dissolution will be ruled invalid. Interestingly, art. 78(4) alone makes a clarification 

specifically on «cases concerning the dissolution of political associations», namely that 

such cases can be brought before the Supreme Court (after having been heard in a 

District and then in a High Court) «without special permission» - meaning that it is 

unnecessary to obtain prior permission from the Danish Appeals Permission Board, or 
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Procesbevillingsnævnet. Lastly, the article states that «the legal effects of the dissolution 

shall be determined by statute», meaning that they should be established by an Act of 

ordinary law but, instead, the Penal Code and the more general rules on associations are 

used (Folketinget, 2014). As can be seen, the Constitutional Act of Denmark does not 

preventively prohibit the formation of any particular kind of political (or non-political) 

association, opting instead for a somewhat reactive approach. 

Even if it is not specific object of research for the purposes of the present dissertation, it 

has been seen that the right to assemble is tightly intertwined with the right to freedom 

of association (and of expression), hence it is worth spending some words about the 

constitutional understanding of this right in Denmark. Following art. 79 of the 

Constitutional Act, all citizens have the right to peacefully demonstrate or hold 

meetings. The police «shall be entitled to be present at public meetings», but it can 

prohibit the meetings if they are held out of doors and, above all, only if «they may 

constitute a danger to the public peace». This could be the case if, for instance, there 

was a threat for the public meeting to result in extensive disturbances between 

demonstrators and non-demonstrators or other groups of people in general. The police 

can also legally demand for the meeting to be moved elsewhere if it is causing 

significant disturbances to traffic or for others. To have a more complete picture, it is 

worth mentioning that, following the Danish Police Act and public order statutes, it is 

not necessary to have prior permission from the police to hold an outdoor meeting, but 

the police must be informed in advance. Failure to provide notification does not render 

the demonstration or meeting illegal, but there may be a risk of being fined. All these 

provisions should be read by keeping in mind article 70 of the Constitutional Act, the 

main provision on religious freedom that recognises to all persons the right to fully 

enjoy their political and civil rights, and that reminds that all citizens are not allowed to 

escape their common civic duty in relation to society because of their faith. This 

provision establishes that no one can be discriminated against on the basis of their 

religion or descent also if, for instance, the individual wants to become a political party 

candidate (Folketinget, 2014). 
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Even in cases where no constitutional provision is envisaged in a country’s legal system 

explicitly and directly prohibiting to citizens to form or join a particular type of political 

party, the design of electoral systems can, in some cases, result into a de facto political 

party ban. Indeed, particularly elevated electoral thresholds have the potential to 

constitute a barrier for all those parties that are not very much likely to reach the 

minimum percentage necessary to enter the parliamentary election game. Therefore, it is 

interesting to understand if and how any such provision is enshrined into the Danish 

Constitutional Act. 

The two main legislative acts governing parliamentary elections in Denmark are the 

Constitutional Act and the 1987 Parliamentary Elections Act. The former contains the 

basic principles regulating the electoral system, the approval procedure, the franchise 

requirements and also the eligibility requirements. Namely, Chapter 4 of the 

Constitutional Act is primarily dedicated to the general rules for parliamentary election, 

and article 31(2) delegates to the Parliamentary Election Act the competence of stating 

how elections are to be held. However, the Constitutional Act poses some conditions to 

be respected by the Parliamentary Act, i.e. it must ensure that all political opinions are 

equally represented through the elections. The Constitutional Act itself does not make 

any explicit reference to electoral thresholds. It is the Parliamentary Elections Act (i.e. 

ordinary law) to take charge of this aspect, since it is meant to set out in detail the rules 

for the electoral system and for election administration (Elklit, Pade, Nyholm Miller, 

2011). A more detailed analysis of electoral thresholds in Denmark will be carried out in 

the next sub-section on ordinary law. 

Further limitations to freedom of association must be looked for in ordinary legislation. 

As for the right to freedom of expression, the Danish Penal Code represents the main 

instrument of secondary legislation outlining the cases in which the right to freedom of 

association can be lawfully restricted. 
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i.ii. Norway: general constitutional limitations to freedom of association, but no 

constitutionally entrenched preventive bans on political parties 

As seen, Chapter E of the Norwegian Constitution is entirely dedicated to human rights 

provisions. Article 101 recognises the universal right to freedom of association (section 

1) and to meet in peaceful assemblies (section 2), but it is significantly less detailed if 

compared to article 100 on freedom of expression. It is interesting to notice how the 

article specifies that everyone is entitled to the right to form, join and even leave 

associations «including trade unions and political parties». Hence, no explicit reference 

is made here to the right to negative freedom of association, only to the right to leave an 

association - which is not the same as not participating in it at all. 

Possible limitations to these rights shall be established by means of ordinary law and 

must respect also the principles of proportionality and legitimacy. However, the 

constitutional text already mentions in article 101(3) a specific case in which the right to 

peaceful assembly can be restricted, which is worth mentioning because of the strict 

relationship existing between freedom of assembly and freedom of association: if a 

demonstration or assembly «disturbs the public peace and does not immediately 

disperse» after the necessary procedural requirements have been carried out (i.e. «the 

articles of the statute book relating to riots have been read out clearly three times by the 

civil authority»), the Government can intervene even employing military force - the 

Government is not otherwise entitled to deploy military force against citizens, except if 

so established by the law. 

The Constitution of Norway does not envisage any provision regarding political party 

bans. The desirability of such a ban has been discussed from time to time, but this 

option has always been eventually rejected, as will be seen in further details in the 

section on ordinary law. 

As regards the presence of potential alternatives to party bans, such as constitutionally 

entrenched electoral thresholds, Chapter C of the Norwegian Constitution already 

envisages some general principles about electoral rights of citizens, or procedural 

indications on the manner in which elections must be carried out, or on the functioning 
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of the legislative power. Among these rules, article 59(5) establishes the electoral 

threshold at four percent. The section reads: «No party may be allotted a seat at large 

unless it has received at least four per cent of the total number of votes cast in the entire 

realm». The article then states that all other more detailed specifications are delegated to 

ordinary legislation - article 55 as well establishes that «elections shall be conducted in 

the manner prescribed by law».  

Indeed, the detailed provisions concerning the conduct of both local and parliamentary 

elections are to be found in the Election Act (Act No. 57 of 28 June 2002), as well as in 

some regulations - e.g. Representation of the People Regulations (Act No. 05 of 02 

January 2003), Political Parties Act (Act No. 102 of 17 May 2005). For a political party 

to be eligible for participating to the elections, the party must either be already 

registered among the political parties with a certain support at parliamentary elections, 

or it must obtain a minimum support of the list proposal in the form of a certain number 

of signatures and then provide documentary evidence of such support (Regjeringen, 

2019). 

Further details on limitations must be looked for in ordinary legislation. As for the right 

to freedom of expression, the Norwegian Penal Code represents the main instrument of 

secondary legislation outlining the cases in which the right to freedom of association 

can be lawfully restricted. 

i.iii. Sweden: general but clear protection of positive and negative freedom of 

association, but no traces of constitutionally entrenched bans on political parties 

The rules contained in Chapter 2 of the Swedish Instrument of Government focus on 

political freedoms, recognised as essential for the very working of society. The purpose 

would be that of guaranteeing the free formation of opinion in cultural, political and 

religious matters, especially free from any possible interference by public institutions. 

Looking more in details at the single provisions, article 1 states that «everyone shall be 

guaranteed» freedom of assembly, freedom to demonstrate and freedom of association 

«in his or her relations with the public institutions». Art. 1(3) specifies that freedom of 
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assembly shall be understood as freedom to organise or attend meetings with the 

objective of sharing or expressing opinions or information, or also of presenting an 

artistic work. Instead, freedom to demonstrate ex art. 1(4) is understood as freedom to 

take part in, or organise, outdoor demonstrations, i.e. held in public space. As to 

freedom of association, art. 1(5) does not go further in the specification of the 

understanding of this right other than by saying that it is «the freedom to associate with 

others for public or private purposes». The following article 2 contains the so-called 

negative freedom of association and in these respects it makes direct reference to 

political associations. Indeed, it further protects against possible interferences by public 

institutions by specifying that no one, in their relations with the public institutions, may 

be forced to «participate in a meeting for the shaping of opinion or a demonstration or 

other manifestation of opinion, or to belong to a political association, religious 

community or other association […]». The principle contained in this article is mirrored 

by specific norms of the Freedom of the Press Act. This fundamental law as well 

contains some relevant provisions relating to freedom of association. Namely, Chapter 7 

enumerates the offences that shall be considered violation of freedom of the press «if 

committed by means of printed matter and if they are punishable under law» (art. 4) - 

principle of double criminality. Among these, art. 4(12) points out «offences against 

civil liberty», namely any unlawful threat made by an individual aiming at influencing 

the free formation of public opinion, or otherwise imperilling freedom of association by 

encroaching «upon freedom of action within a political organisation» (the same is valid 

for any attempt to carry out such offence). 

As seen, a number of the rights recognised in Chapter 2 of the Instrument of 

Government are absolute rights, meaning that any limitation to them can not be 

implemented other than by fundamental law modification. For instance, article 2 stands 

as protection against coercion to belong to a political association (as well as to any 

religious community or association promoting ideas and opinions listed in section 2 of 

the article). However, some other rights are not absolute, hence their enjoyment can be 

subject to restrictions by means of ordinary law. The Instrument of Government already 
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provides a rather complete description of which rights can be limited and of the extent 

of such limitations - it also describes the special procedure the Parliament must follow 

to decide on limitations. Hence, among the rights and freedoms that can be limed by 

ordinary law and that are covered by specific qualified procedure rules, Chapter 2 of the 

Instrument of Government envisages also freedom of assembly ex art. 1(1) point 3, 

freedom to demonstrate ex art. 1(1) point 4, freedom of association ex art. 1(1) point 5. 

The Instrument of Government also specifies in art. 21 Ch. 2 that, when limiting rights 

and freedoms, certain general requirements must be respected. These terms are the same 

that have been already explained earlier in this chapter with reference to the limitations 

to freedom of expression - e.g. proportionality, acceptability in a democratic society and 

so forth. When limiting rights, the Parliament must also pay attention to the 

constitutional norms prohibiting laws or other provisions entailing discrimination, as 

established in art. 12 and 13 Ch. 2 of the Instrument of Government. Moreover, there is 

a constitutional positive duty incumbent upon public institutions to combat 

discrimination «on grounds of gender, colour, national or ethnic origin, linguistic or 

religious affiliation, functional disability, sexual orientation, age or other circumstance 

affecting the individual», moreover «the opportunities of the Sami people and […] 

minorities […] shall be promoted» (art. 2 Ch. 1, Instrument of Government). These 

prohibitions are valid not only for right limitations, but for all legislation in general. 

Article 24 Ch. 2 of the Instrument of Government, though, sets out further rules 

concerning lawful restrictions specifically to freedom of assembly and to demonstrate, 

and to freedom of association. Following section 1, freedom of assembly and freedom 

to demonstrate can be limited if the assembly or demonstration poses issues of public 

order or public safety, or also with regard to traffic circulation. Otherwise, «these 

freedoms may […] be limited only with regard to the security of the Realm or in order 

to combat an epidemic». Instead, section 2 establishes that freedom of association can 

be lawfully limited «only» with regard to «organisations whose activities are of a 

military or quasi-military nature, or constitute persecution of a population group». 

These limits to freedom of association then, first of all, do not specifically target 

political parties, and it is underlined that such freedom can be restricted only in cases of 

137



very specific kinds of organisations; second, they focus on somehow borderline kind of 

situations. Furthermore, the norm does not directly prohibit the existence of such 

organisations, it remains vague in its formulation not specifying how freedom of 

association «may be limited» in respect of such organisations, i.e. not allowing for their 

dismantlement. 

The presence of electoral thresholds relates strictly to the issue of the possible 

limitations to freedom of political association. Chapter 3 of the Instrument of 

Government is dedicated to the Riksdag, the Swedish Parliament. Articles from 7 to 9 

cover the distribution of seats among parties in the Parliament and, in particular, article 

7 establishes that any party willing to participate in parliamentary elections must have 

notified its participation «in accordance with rules laid down in law» (section 1); section 

2 sets out the electoral threshold a party must meet in order to be potentially assigned 

seats in the Parliament, namely «only parties which receive at least four per cent of the 

votes cast throughout the Realm may share in the distribution of seats». However, the 

threshold can be crossed if a party receives a minimum of twelve percent of votes cast 

in a single constituency. Such party can then take part to the distribution of fixed 

constituency seats in the constituency concerned, but not to the distribution of 

adjustment seats - for the purposes of parliamentary elections, Sweden is divided into 

29 constituencies (art. 5 Ch. 3 Instrument of Government, art. 2 Ch. 4 Elections Act); 39 

seats in the Parliament are “adjustment seats”, while 310 seats are “constituency seats”, 

and the distribution of so-called “fixed constituency seats” follows the rules imposed by 

art. 6(2) and art. 8 Ch. 3 of the Instrument of Government. As may be noticed, the 

Swedish legal system has also a Riksdag Act, originally dating back to 1974 but the 

latest version of which came into force in 2014. The Riksdag Act holds a special status 

between fundamental and ordinary law, but its content is complementary to Chapter 4 of 

the Instrument of Government. This latter contains a number of fundamental provisions 

on the working procedures and the working of the Parliament, but the most important 

provisions on any other matter shall be found in more details in the Riksdag Act. Lastly, 

an instrument of ordinary law should be mentioned, namely the Swedish Elections Act 
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(Act No. 837 of 24 November 2005). The Act contains detailed specifications about 

procedures to be followed every step of the way towards elections at all level - from 

municipal up to parliamentary -, as well as about the country’s division into 

constituencies for the purposes of elections, implementation of elections, counting of 

votes and distribution of seats following the elections. For instance, it does require a 

formal registration of any political party wishing to participate in the elections, but it 

takes for acknowledged the requirement of electoral threshold at four percent already 

indicated by the Instrument of Government (Sveriges Riksdag, 2016). 

Once again, any further limitation to freedom of association shall be found in ordinary 

law. 

ii. Ordinary law provisions 

ii.i. Denmark: electoral thresholds and awareness programmes as preferred 

alternatives to bans on political parties 

It has been seen that the Danish Penal Code contains a number of provisions 

criminalising some behaviours specifically relating to freedom of expression, for 

instance article 266b that covers acts of hate speech. The same can not be said as to 

provisions regarding freedom of political association. To be precise, it appears that the 

Danish Criminal Code does not envisage any specific provision outlining the conditions 

according to which a political association may be legally dissolved. As seen in the 

previous sub-section, the Danish Constitutional Act does contain in art. 78(2) a 

provision making it legal for a political association (or an association of not better 

identified kind actually) to be definitively dissolved if that association pursues violent 

aims or pursues its objectives by violent means. Otherwise «no association shall be 

dissolved by any government measure», at most an association may be dissolved only 

temporarily and under the conditions ex art. 78(2)(3)(4) Const. However, first of all, this 

article does not prevent the formation of such an association or party in the first place 

hence displaying a more reactive nature; additionally, this provision has rarely been 
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used, and never in cases involving political parties. The Danish Penal Code only 

establishes in article 132a penalties for any individual who violates the dissolution of a 

political association ex article 78(2) Const. (provided that such dissolution has occurred, 

clearly), i.e. by participating in the continuation of an association after it has been 

formally dissolved. Neither in the Constitutional Act nor in the Criminal Code can even 

be detected any norm banning neo-Fascist or neo-Nazi groups, associations or political 

movements. In the spring of 2019, there had been a public debate going on about the 

possibility to introduce a political party ban as the new political party Hard Line (Stram 

Kurs), which displays clear racist and fascist viewpoints, entered the Danish big 

electoral game. However, no law was changed nor new provisions introduced. Hence, as 

seen, Stram Kurs was able to participate to the parliamentary elections, but it eventually 

only received a marginal number of votes and did not become part of the Danish 

Parliament. 

Also when considering the legislation on terrorist acts and terror-related acts it can be 

noticed that behaviours punishable under the relevant legislation refer mostly to 

individuals, physical persons, and no mention is made to political parties or associations 

as possible principal perpetrators of such acts. Additionally, terrorism-related norms 

generally include a sort of separate set of offences since, for an act to be classified as 

terrorist, specific conditions must have concretised and a number of elements must be 

present - i.e. first of all the specific intent ex article 114 of the Criminal Code. However, 

as seen the Danish Constitutional Act already sets out in art. 78(2) a general 

condemnation on any association that employs violence or that works for the attainment 

of its objectives through violence or instigation to violence.  

A series of somehow socio-political initiatives have been put in place in these regards, 

in the attempt to prevent extremism and radicalisation, especially in the young 

population. For instance, so-called awareness programmes have been initiated targeting 

educational institutions and providing guidance and information, among other security-

related themes, about issues concerning fundamentalist and extremist networks within 

student environments. This is part of the national action plan for preventing and 
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countering radicalisation and extremism, through which the Danish Government wishes 

to support local prevention initiatives (CODEXTER, 2007; Regeringen, 2016). 

As mentioned, an alternative to constitutionally mandated bans on political parties may 

be the introduction of specific electoral thresholds. Political parties do play a central 

role in Danish political life and conception of democracy, since they represent the 

constructive dialogue and the different opinions of Danish people on the organisation of 

society. The Constitutional Act sets out the basic principles governing the Danish 

political and electoral system, but it does not openly speak about political parties - this 

is due to the fact that those parties had not yet been formed when the Constitutional Act 

was first introduced in 1849 (Folketinget, 2019). Denmark is not the only country where 

the basic principles on the political life of the State and on elections outlined in the 

fundamental Act are integrated by means of ordinary law. In the Danish case, this latter 

is represented by the Parliamentary Election Act of 1987 (which has undergone some 

modifications, and the latest version dates back to 2014). According to this Act, for a 

political party to be eligible for parliamentary elections some formalities are required, 

namely the party shall already have gained representation in the Parliament during the 

latest general elections and continues to have seats in the Parliament (art. 11). 

Alternatively, new political parties willing to participate, first, must have collected 

roughly around at least twenty thousand signatures - i.e. a minimum number of 

signatures corresponding to 1/175 of all valid votes cast in the last general election; 

then, they must have submitted a declaration proving the support they receive to the 

Ministry of Economic Affairs and the Interior (art. 12). Thus, parties that have not been 

capable to win a sufficient number of votes will not be entitled to participate in general 

elections, nor will be represented in the Parliament. There is a minimum level, i.e. an 

electoral threshold, of two percent to the amount of votes that a party must collect to 

have the possibility of being elected to the Parliament. However, even though extremely 

rare in practice, if a party has won a constituency seat (135/175 nationwide seats are 

“constituency seats”, the remanent 40 are “compensatory seats”, ex art. 10) then it will 

enter the Parliament nonetheless - the rarity for this to happen derives from the fact that 
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if a party won a constituency seat, it would mean that it had obtained more than two 

percent of the national votes. Albeit, as seen, the Constitutional Act of Denmark does 

not make any reference to electoral thresholds, a court ruling has judged in favour of the 

constitutional compatibility of this rule (Folketinget, 2019). 

ii.ii. Norway: a combination of a “reactive” approach, electoral thresholds and 

preventive talks as preferred alternatives to bans on political parties 

The Norwegian Penal Code, as mentioned, envisages provisions criminalising some 

behaviours specifically relating to freedom of expression, article 185 on hate speech 

representing the most noteworthy example. As in the Danish case, the same can not be 

said as to provisions regarding freedom of political association. For instance, as seen, 

Chapter 18 of the Penal Code is dedicated to the criminalisation of terrorist acts and 

terrorism-related acts. The articles in this chapter focus on punishing the acts and they 

only make reference to physical persons, individuals as subjects potentially liable for 

these crimes, they do not refer to legal persons, organisations or associations.  

Actually, there is a couple of articles that set out punishments against individuals who 

form specific typologies of organisations. A first example can be found in article 129, 

which establishes that a maximum term of six years of imprisonment shall be applied as 

punishment «to any person who forms, participates in, recruits members into or 

provides financial or other material support» for whatever organisation the goal of 

which is to commit by unlawful means (i.e. violence, threats, force, aggravated 

vandalism or sabotage) one among the acts covered by the articles from 111 to 120 of 

the Penal Code - with regard the protection of national interests, e.g. violation of the 

Constitution, interference with or attack to State institutions and bodies, violation of 

Norway’s autonomy and peace, attacks against Norwegian armed forces, unlawful 

intelligence gathering and so on; the same penalty shall be applied if the organisation’s 

goal is that of «otherwise disrupting social order or securing influence over public 

affairs». Hence, article 129 does not preventively forbid the formation of any 

association aiming at any such objectives, it is somehow reactive in nature in that it 

punishes those individuals who may form or be involved with these kinds of violent 
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organisations pursuing political goals. Another example of criminalisation of the act of 

forming an association regards terrorist associations under article 136a, which 

establishes a penalty for «any person who forms […] a terrorist organisation». This 

section was introduced in 2013 (two years after Anders Breivik's attacks in Oslo) and it 

should not be forgotten that, according to the preparatory works, a terrorist organisation 

can be defined as such only if the main purpose of the organisation is to commit acts of 

terrorism, or if committing terrorist acts represents an essential element of the activity of 

the group. The presence in an organisation of “simple” violent elements is not sufficient 

for that organisation to be categorised as terrorist (CODEXTER, 2016). None of these 

provision represents a political party ban. 

Hence, neither constitutional law nor ordinary law contains any ban against political 

parties of whatever type, not even norms prohibiting the formation of neo-Fascist or 

neo-Nazi groups, associations or movements can be detected - and such political 

movements are active in Norway, e.g. the Nordic Resistance Movement which is active 

also in Sweden and having a very limited number of members in Finland as well 

(Bjørgo and Ravndal, 2018). Actually, the desirability of such a ban has been discussed 

from time to time in Norway. The latest proposal was discussed in 2016 in relation to 

another proposal on the possibility to amend article 185 of the Criminal Code as to 

introduce gender identity and gender expression, in addition to sex, among the 

discriminatory grounds in the attempt to ensure better protection against discrimination 

for transgender persons - as well as to all the individuals who do not feel themselves as 

fitting into the traditional binary classification of genders. Eventually the proposal was 

rejected, and no ban on political associations was ever introduced (Larsen, 2016). So, it 

appears that rather than banning the formation or existence of political associations or 

parties, in the Norwegian system it is preferable to seek to punish whatever unlawful 

acts or utterances the possible political party or party members may commit, if they 

occur. An example of this tendency will be better analysed in the next chapter, but it can 

be anticipated here that in the 1990s Jack Erik Kjuus, leader and founder of a short-lived 

particularly extreme right-wing Norwegian political party called White Electoral 
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Alliance (Hvit Valgallianse), was condemned for a violation of article 185 of the 

Criminal Code, but before that Mr. Kjuus had managed to create the political party for 

the programme of which he was convicted (Lundeby, 2000; Guoira, 2014).  

Alongside the criminalisation of violent acts, it has been seen that Chapter C of the 

Norwegian Constitution already envisages a constitutionally entrenched electoral 

threshold at four percent. Interestingly, Norway as well has adopted a more socio-

political, community-based strategy in the attempt to prevent radicalisation especially 

among the youth, namely the practice of preventive talks. It first started in 2003, when 

the Norwegian Police Security Service, with the support of the ordinary police, tried to 

adopt the strategy of preventive talks against a right-wing organisation (the authorities 

feared that it could have evolved into a violent organisation). Young people, in close 

cooperation with their parents, were invited to voluntarily take part to the initiative, and 

the results were positive since more that half of the young people who decided to 

participate in the initiative eventually left the organisation, and many others opted for a 

more peripheral affiliation with it (OSCE, 2014). 

ii.iii. Sweden: electoral thresholds, political strategies and informative programmes as 

preferred alternatives to bans on political parties 

As seen in the previous section, the Swedish Instrument of Government contains in art. 

20(1) a rule specifying the non-absolute nature of freedom of association; moreover, in 

art. 24(2) provides some specifications directly regarding lawful restrictions to freedom 

of (political) association. As to ordinary legislation, in Sweden as well the Criminal 

Code appears to display more provisions on limitations that may be legally imposed 

upon an individual’s freedom of expression rather than freedom of political association. 

The Penal Code does criminalise rioting and violent rioting, hence setting out 

restrictions to freedom of assembly and demonstration (art. 1 and 2, Ch. 16 of the 

Criminal Code respectively). However, no further limits to the enjoyment of freedom of 

political association can be detected such as specific political party bans, not even in the 

form of prohibition to create or take part to a neo-Fascist or neo-Nazi association, party, 
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group or movement - which exist indeed, e.g. the Nordic Resistance Movement (Bjørgo 

and Ravndal, 2018).  

As to the presence of potential alternatives to explicit bans on political parties, it has 

already been discussed that the very Instrument of Government outlines the 

requirements a political party must meet in order to participate to parliamentary 

elections, i.e. electoral threshold at four percent, registration requirements and so forth. 

Interestingly, in Sweden the major political parties tried to adopt an alternative “ostrich-

like” political strategy to keep unwanted parties such as the Sweden Democrats at the 

margins of the electoral arena. However, this strategy has proven unsuccessful seen the 

electoral breakthrough of the populist radical right party and its electoral success 

especially after 2015 (Frosini and Pennicino, 2017). 

In Sweden terrorism and terror-related activities, as mentioned, may fall under art. 24(2) 

of the Instrument of Government if they also match the requirements that the 2003 Act 

on Criminal Responsibility for Terrorist Offences indicates for a behaviour to be 

classified as terrorist. No provision on the matter can be found in the Penal Code, except 

for one (art. 3 point 6, Ch. 2) referring to the 2003 Act. 

In Sweden as well, prevention through information and dialogue seems a very much 

preferred strategy to prevent and counter radicalisation and extremism. In fact, the 

National Police Board’s Security Service organises voluntary talks with individuals at 

risk of becoming involved in activities which may threaten security. Often these 

individuals are adolescents, and often the dialogues are held also with the individual’s 

family members. These talks are informative, meaning that they are part of a prevention 

work aiming at informing on the legislation as well as on the potential risks that the 

continuation with particular activities may expose these individuals to. The talks serve 

also the purpose of dismissing erroneous information, or of being a possible first step 

for individuals willing to leave behind violence-promoting circles (OSCE, 2014). 
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Summing up 

Freedom of expression and freedom of (political) association are universally recognised 

fundamental human rights, vital for a democratic society in that they are indispensable 

for both the self-development of each individual and the formation of tolerant, diverse, 

plural societies. Denmark, Norway and Sweden are all member States of both the 

United Nations and the Council of Europe, and they are deeply connected to the 

European Union as well, even if at different degrees. The three Scandinavian countries 

have committed to the principles enshrined in the most fundamental international 

Conventions on Human Rights. Each one of these three countries upholds strongly the 

value of freedom of expression and of freedom of (political) association, dedicating to 

their protection ample space in their respective Constitutional Acts. Sweden was even 

the first country (in Europe at least) to dedicate not one single general set of 

constitutional provisions to the safeguard of human rights, but an entirely separate 

Constitutional Act exclusively to freedom of expression via the press to which, later on, 

even two more were added. 

The analysis of the general understanding of the two legal institutes carried out 

throughout this second chapter followed the attempt to understand whether the general 

rules envisage any specific application, interpretation or limitation in the case of 

potentially dangerous political parties, such as populist radical right parties - in other 

words, measures of so-called “militant democracy”. The aim was that of analysing the 

extent to which such norms may impact the life of populist radical right parties and 

parties’ members - of course, provided that any such specificities are actually 

contemplated in the Scandinavian legal orders, especially in terms of restrictions to the 

full enjoyment of these rights. 

It appears that the Scandinavian countries do not operate following the same idea of 

“militant democracy” that one could find in other European countries such as Germany, 

France or Italy. Indeed, the constitutional texts of the Scandinavian countries stand as 

guarantees for the protection of the fundamental right to freedom of expression and to 

freedom of (political) association. Following also the international understanding, these 
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rights are not considered to be absolute in nature, their enjoyment hence being liable to 

be limited according the modalities established by the law. 

The general rule according to which any limitation to freedom of expression or 

association must respect the principle of legality, the principle of legitimacy and the 

principle of proportionality, and must not exceed what is necessary in a democratic 

society shall be respected in all the three Scandinavian legal systems - but apparently 

only the Norwegian Constitution explicitly and directly mentions it in its article 100(2). 

There are differences in the constitutional understanding of freedom of expression 

between the three countries for, on the one hand, the Norwegian Constitution draws 

further limits in a more defined way i.e. establishing that they must be justified in 

relation to «the grounds for freedom of expression» ex art. 100(2); additionally, the 

expression of political opinions is thought to need particularly strong protection, as can 

be seen ex art. 100(3) where it is stated that restrictions to the free expression of 

political opinions can be justified only in presence of “particularly weighty 

considerations”. On the other hand, the Danish Constitutional Act protects freedom of 

expression under any form, but it does not contain any general provision about the 

conditions under which rights can be limited, only specific provisions stipulating so on 

particular rights. Among these, art. 77 on freedom of expression only specifies the 

prohibition against censorship always respecting, though, the just-mentioned general 

unwritten principles of legality, proportionality and legitimacy. Sweden represents a sort 

of exception in the trio as to freedom of expression, because it dedicates three 

constitutional Acts to the right to freedom of expression, and its Instrument of 

Government, Fundamental Law on Freedom of Expression and Freedom of the Press 

Act already mention some more precise conditions for limiting such right - the latter 

two being completely dedicated to freedom of expression and its possible limitations 

depending on the forum of the expression, the former setting out a number of initial 

requirements to be added to the above-mentioned general principles on rights 

limitations when restricting freedom of expression. In all three cases freedom of 

expression entails also the right to access documents of public interest and the abolition 
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of censorship. None of them appears to envisage any norm on the nowadays much 

debated hate speech. 

Freedom of association is protected under the constitutional Acts of all the three 

Scandinavian countries. The Danish Constitutional Act contains a prohibition against 

any association that employs violence or that works for the attainment of its objectives 

through violence or instigation to violence. The Constitutional Act makes a clarification 

specifically on cases concerning the «dissolution of political associations» in art. 78(4), 

not preventively banning any of them though. Interestingly, this Constitutional Act 

alone allows for the possible dissolution of political and non-political associations, in 

either a permanent or temporary way - i.e. ex art 78(2) and (3) respectively - and 

following specific procedural requirements - art. 78(2)(3)(4). The Norwegian 

Constitutional provision on freedom of association, art. 101(1), is very poor in details if 

compared to the Danish and the Swedish one, and it only mentions political parties 

when setting out that anyone is entitled to leave an association, including a political 

party. The Swedish constitutional provisions subordinate restrictions to freedom of 

association to specific conditions since the very fundamental law, i.e. Instrument of 

Government. Indeed, freedom of association can be lawfully limited «only» with regard 

to «organisations whose activities are of a military or quasi-military nature, or constitute 

persecution of a population group» (art. 24 Ch. 2). Among the three countries, only in 

Sweden are explicitly recognised both positive and negative freedom of association. 

Any further detailed, more concrete restriction to the enjoyment of freedom of 

expression or freedom of (political) association must be sought in ordinary law, for 

which the main point of reference in all three cases is the Criminal Code. 

The three Criminal Codes contain norms directly (Norway) or indirectly (Denmark and 

Sweden) covering hate speech and, more generally, criminalising various forms of 

public utterances. To be precise, art. 266b of the Danish Penal Code indirectly 

criminalises hate speech as “group defamation”, and this article is understood as 

covering harsh criticism against religion as well after the repeal of previous art. 140 on 

blasphemy; the Code contains also separate provisions specifically regarding 
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defamation (art. 267), and some norms on terrorist activities may be regarded as 

imposing limits to freedom of expression, e.g. art. 136 and art. 114c on incitement to 

criminal and terrorist acts respectively. The Norwegian Penal Code is the only one 

among the three to explicitly and directly refer to hate speech in its art. 185. It used to 

encompass a blasphemy ban ex the previous article 142, but it has been repealed in 2015 

- however the religious element is already contained in article 185(2)b among the 

possible motives substantiating the discriminatory or hateful statement. This Code as 

well covers acts of incitement to terrorism (art. 136), which represents a limitation to 

freedom of expression in a way. In the Swedish Penal Code, “hate speech” is not 

directly used but, under art. 8 Ch. 16, the Code criminalises the act of “agitation against 

a population group”, of which a person can be guilty if in a public «statement or other 

communication […] threatens or expresses contempt for a population group by allusion 

to race, colour, national or ethnic origin, religious belief, sexual orientation or 

transgender identity or expression». The Code criminalises also “insulting behaviours” 

under art. 3 Ch. 5, as well as defamation under art. 1 and 2 Ch. 5. Sweden used to have 

a general law on blasphemy which was repealed in 1949, while the offence of religious 

insult was abolished in 1970. However, today under Swedish criminal law the 

commission of any criminal behaviour with racist or discriminatory motive is a general 

aggravating circumstance. As to terror-related norms possibly limiting freedom of 

expression, the new Act on Criminal Responsibility for Public Provocation, Recruitment 

and Training concerning Terrorist Offences and other Particularly Serious Crime was 

adopted in 2010 that imposes criminal liability on who engages in activities such as 

public provocation. 

None of the Criminal Codes seems to envisage any kind of ban on political parties. All 

political associations can be formed, but their members can incur in criminal liability if 

so established by the relevant provisions of the Criminal Code - or, in the Swedish case, 

also by the Instrument of Government and, in the Danish case, by the relevant 

provisions in the Constitutional Act. Hence, it appears that no ban exists in none of the 

three Scandinavian countries working in a preventive (instead of reactive) fashion 
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against political parties, associations, movements, or groups, neither in fundamental nor 

in ordinary law, not even in relation to groups, movements or parties displaying extreme 

ideologies such as neo-Nazi or neo-Fascist. 

Alternatively to political party bans, other policy strategies may be adopted in a legal 

system to defend a certain set of values from possible threats posed by political actors. 

The introduction of electoral thresholds represents only one example, and it has been 

seen that the Danish, Norwegian and Swedish legal systems envisage them. Even if the 

Danish two percent minimum is relatively low if compared with the Swedish and 

Norwegian four percent, they all are relatively low when considering other countries, 

such as the German five percent or the Turkish ten percent. It is necessary to clarify that 

the presence of electoral thresholds such as those envisaged by the Scandinavian 

fundamental and ordinary laws does not represent an unlawful limitation to freedom of 

political association. Moreover, their presence should not be considered discriminatory 

nor illegitimate «as long as they are applied objectively and allow for the candidacy of 

non-partisan» (independent) candidates, but these thresholds should also be designed so 

as they do «not preclude political plurality or threaten the representativeness of the 

legislature» (Venice Commission and OSCE/ODHIR, 2010: 32). Moreover, the 

Scandinavian Countries have followed the letter of the relevant regional and 

international instruments, including the ECHR and the ICCPR, where they establish the 

legitimate grounds according to which freedom of association can be lawfully restricted. 

Furthermore, the ECtHR has consistently ruled throughout its caselaw that, political 

parties playing a vital role for the functioning of any democratic society, any limitation 

to their formation should be put in place exclusively when necessary in a democratic 

society, hence with extreme restraint (Venice Commission and OSCE/ODHIR, 2010).  

The next and last chapter will focus on Danish, Norwegian, Swedish national caselaw as 

well as on the caselaw of the ECtHR on freedom of expression and freedom of political 

association. As to the former, following the findings of this chapter, it is not expected to 

encounter any case regarding bans on political parties, while more cases on hate speech 

or similar public utterances are expected to be more likely to be found. 
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CHAPTER III 

The ECtHR, the Scandinavian Courts and a Judicial Conundrum:  

How To Safeguard a Liberal Democracy Against Radical-Right Challengers  

Without Undermining the Core Values of a Liberal Democracy? 

Introduction 

The fil rouge of the present dissertation has been that of trying to understand if the three 

Scandinavian democracies envisage in their legal systems any constitutional or ordinary 

law protection of their democratic core against the challenges possibly posed by the 

populist radical-right political parties. The previous chapter focused on the legal 

understanding of the right to freedom of expression and freedom of political association 

in the Fundamental Laws as well as in the ordinary law of the Scandinavian countries. 

The purpose of this last chapter would be to analyse in the concrete what limits political 

activism should not trespass within a liberal democracy according to the interpretation 

of domestic and international norms on human rights in the caselaw, on the on hand, of 

the European Court of Human Rights and, on the other hand, of the domestic Courts of 

Denmark, Norway and Sweden. Indeed, in the light of the absence of preventive 

measures established by (constitutional or ordinary) law banning potentially dangerous 

political parties or groups, how does the judiciary respond if insulting utterances or 

violent manifestations of right-wing intolerance occur? Or how to balance between 

essential rights such as freedom of expression and the right to have one’s dignity 

respected? Have populist radical right political parties, or their members, ever been 

involved in any court trial in these respects, either at the domestic or at the ECtHR 

level? 

Before presenting the manner in which the chapter has been structured in order to 

answer these questions, some explanatory premises are in order. There is more than one 

reason behind the choice of focusing this last chapter not only on the caselaw of the 

Scandinavian domestic courts, but also on the caselaw of the ECtHR. First, freedom of 

expression and freedom of association being recognised strong protection also by the 
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ECHR, it is not surprising that at least a number of the possible cases concerning the 

two fundamental rights decided at the domestic level have been brought (or are brought) 

to the attention of the European Court of Human Rights. Indeed, it is often hard for the 

judges to strike a fair balance between competing interests when such essential rights 

are at stake, hence the general principles established by the interpretation of the ECtHR 

through its caselaw play an important role as “guiding light” for the Scandinavian 

domestic courts as well. Second, one can not overlook the fact that limits may be 

encountered due to linguistic barriers when researching on the legal systems of 

countries the official working language of which is unknown by the researcher. Indeed, 

it can happen that, while a significant amount of research materials may be in 

internationally spoken languages such as English or French, probably an even more 

significant amount of materials will be in the national language, especially as regards 

primary sources or secondary sources dealing with very specific matters. Therefore, first 

of all, the analysis of the caselaw of the ECtHR should help to better understand the 

Court’s reasoning when it comes to striking the balance between different exigencies in 

cases regarding freedom of expression or freedom of (political) association. Then, the 

ECtHR’s caselaw can also be used as a starting point from which to find relevant cases 

that have been challenging for the Scandinavian judges (and societies), having called 

into question essential conflicting interests or having contributed to broader debates of 

general public concern to such an extent that even the opinion of the Strasbourg Court 

was required. However, clearly not all the cases concerning freedom of expression or 

freedom of political association decided by the Scandinavian courts are automatically 

referred to the ECtHR. Where cases have been found involving only the national courts 

of either Denmark, Norway or Sweden, they have been taken into consideration, if of 

relevance for the purposes of the present research. Unfortunately, though, for these latter 

the linguistic barrier has played a significant role, in that many of such cases (or the 

literature discussing them) can only be found in Danish, Norwegian or Swedish, hence 

limiting the reach of the research. 
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In order to try to answer to the aforementioned questions, this third and last chapter has 

been structured around two main specular sections, each one further divided into three 

sub-sections. The first section (I) has been dedicated to the caselaw on freedom of 

expression, with a particular focus on hate speech: a first brief sub-section has been 

dedicated to the recapitulation of the ways in which this fundamental right has been 

upheld by the ECtHR, hence defining the Court’s general approach to the safeguard and 

limitations to freedom of expression (i); the second sub-section has been dedicated to 

analyse if and how there have been relevant cases judged exclusively by domestic 

courts in particular involving Danish, Norwegian or Swedish populist radical right-wing 

political parties or their members (ii); in the third sub-section, instead, the research has 

focused on the attempt to find if there have been cases brought before the ECtHR 

concerning possible violations of freedom of expression by either of the three 

Scandinavian countries; here as well, the aim would be to assess whether any case can 

be found specifically involving Danish, Norwegian or Swedish populist right wing 

political parties or any of their members (iii).  

The second section (II) has been dedicated to the case law on freedom of association 

and of political association with a particular focus on political party bans, and it has 

been articulated around a structure specular to that of the first section: after a brief first 

sub-section recapitulating the ECtHR’s approach to the safeguards and limitations to the 

right to freedom of (political) association (i), the second sub-section has been dedicated 

to analyse if the Scandinavian domestic courts have been called to judge on relevant 

cases involving Danish, Norwegian or Swedish populist radical right-wing political 

parties (ii); the third sub-section, instead, has been dedicated to the analysis of cases 

brought before the ECtHR possibly concerning, on the one hand, violations of freedom 

of political association by either of the three Scandinavian countries and, on the other 

hand, the permanent or temporary dissolution of Danish, Norwegian or Swedish right-

wing political parties - provided that any such case exists (iii). Following the findings of 

the second chapter of the present research, it is not expected to find any relevant court 

case relating to political party bans involving either of the three Scandinavian countries. 
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Section I - How Far is Freedom of Expression Allowed to Go? 

i. The approach of the European Court of Human Rights 

Freedom of expression, enshrined in art. 10 ECHR, is recognised as one of the 

fundamental weight-bearing columns of a democratic society, as well as one of the 

essential preconditions for a society’s progress and for each individual’s personal 

development. However, freedom of expression is not, and can not be, applicable only to 

those ideas or information that are regarded as inoffensive, that are favourably received 

or that are perceived as a matter of indifference; it must apply also to ideas or 

information that offend, disturb, shock any sector of the population or a State. Only this 

way broadmindedness and pluralism and tolerance, in other words, the demands of a 

democratic society, can be satisfied (Handyside v. the United Kingdom, ECtHR, 1976, 

para. 49). This being said, to be tolerant or to respect the equal dignity of every human 

being does not translate, for courts, into taking a backseat and allowing any kind of 

expression to be freely made in public. It may be deemed necessary to sanction, if not 

even prevent, forms of expression that «spread, incite, promote or justify hatred based 

on intolerance» (Erbakan v. Turkey, ECtHR, 2006, para. 56).  

In the second chapter of the present dissertation, something has been anticipated about 

the general approach of the European Court of Human Rights in cases concerning 

freedom of expression as well as hateful statements, otherwise generally known as hate 

speech. It has been seen that, following the Court’s interpretation, art. 10 ECHR on 

freedom of expression and art. 17 ECHR prohibiting abuse of rights are to be 

considered as the two principal reference points when it comes to restrict abuses of the 

right to freedom of expression, such as racist speech. As to the latter, the Court has not 

restrained itself from ruling in favour of States accused of having unlawfully limited 

some persons’ freedom of expression to counteract hate speech. On the basis of the two 

articles, the ECtHR tends to adopt either of the two following approaches: on the one 

hand, an approach of exclusion from the ECHR protection justified by art. 17, when the 

expressions from which the relevant case originated amount to negation of the 

fundamental values underlying the Convention and amount to hate speech; on the other 
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hand, an approach consisting in setting restrictions on (otherwise granted) protection 

justified ex art. 10(2) ECHR, when the expression in question does amount to hateful 

speech but is not liable to destroy the Convention’s fundamental values. Additionally, 

art. 10(2) sets out “duties and responsibilities” associated with freedom of expression, 

that must be assumed also by Internet portals that provide a platform for comments 

through which users may disseminate comments amounting to hateful utterances or also 

incitement to violence (ECtHR Press Unit, 2020).  

A more in-depth analysis of some relevant ECtHR cases may help better understand 

these dynamics. Therefore, in the following, first, cases will be taken into account 

exemplifying the approach of exclusion from the protection of the ECHR; second, cases 

will be analysed exemplifying the approach allowing for restrictions on the protection 

ex art. 10 ECHR. Regarding the first set of examples, three cases will be taken into 

consideration, namely Glimmerveen and Hagenbeek v. the Netherlands (1979), Garaudy 

v. France (2003) and Norwood v. United Kingdom (2004) - which have already 

mentioned in the second chapter of the present dissertation, but that are worth a more 

detailed insight in the Court’s reasoning. 

 The case Glimmerveen and Hagenbeek v. the Netherlands (1979) represents one 

of the earliest applications of art. 17 ECHR by the (at that time still) European 

Commission of Human Rights. Indeed, the European Court of Human Rights became 

permanent on the 1st of November 1998. Before that, first, the European Commission of 

Human Rights had competence to hear the cases and, only then, a case could be 

forwarded to the Court for the final decision, if the Commission had determined that the 

case merited to be heard by the Court. In Glimmerveen and Hagenbeek v. the 

Netherlands the applicants, two far-right political leaders, were convicted by the Dutch 

domestic courts for intending to distribute leaflets addressed to “White Dutch People” 

that incited discrimination, i.e. used terms such as “our white people” and claimed that 

their party, if elected, would have made sure that all “Surinamers, Turks and other so-

called guest workers” were removed from the country. The relevant domestic courts 

ruled that most “Surinamers” were Dutch nationals, hence the call in the leaflets 

amounted to a very serious form of racial discrimination, so they convicted the two 
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political leaders. Mr. Glimmerveen and Mr. Hagenbeek applied to the European 

Commission of Human Rights claiming that their right to freedom of expression had 

been violated. In its ruling, the Commission first recalled the widely recognised status 

of freedom of expression as one of the essential foundations of a democratic society; 

then, the Commission added that, this being said, «the general purpose of Article 17 is 

to prevent totalitarian groups from exploiting in their own interests the principles 

enunciated by the Convention», then finding that the leaflets undoubtedly expressed 

calls inciting to discrimination, which violated art. 14 ECHR. Consequently, the 

Commission held that the case did fall under the meaning of art. 17 ECHR and, since 

this article did not allow to resort to art. 10 on freedom of expression to spread racially 

discriminatory ideas, Glimmerveen and Hagenbeek could not have claimed protection 

under art. 10 ECHR (Bleich, 2014). 

 The decision of the ECtHR in Norwood v. United Kingdom (2004) regarded the 

admissibility of the application by Mr. Mark Anthony Norwood against the United 

Kingdom made consequently to the following circumstances: the applicant, Mr. 

Norwood (member of the British National Party), displayed at the window of his 

habitation a poster supplied by the British National Party representing the Twin Towers 

in flames, accompanied by the caption “Islam out of Britain - Protect the British 

People” as well as by a symbol of a crescent and a star in a prohibition sign. After 

having been convicted in 2002 before the Oswestry Magistrates' District Court for 

aggravated hostility towards a religious group, the applicant appealed to the High Court, 

where his appeal was dismissed in 2003. Lord Justice Auld, presiding over the case, 

held that the poster Mr. Norwood displayed was «a public expression of attack on all 

Muslims» in the United Kingdom, «urging all who might read it that followers of the 

Islamic religion [there] should be removed from it and warning that their presence 

[there] was a threat or a danger to the British people». Hence Mr. Norwood applied for 

his case to be judged by the ECtHR, claiming that the domestic courts’ decisions were 

in violation of his fundamental right to freedom of expression ex art. 10 ECHR. The 

ECtHR eventually ruled for the inadmissibility of the application, i.e. as incompatible 

ratione materiae. Indeed, the Court first recognised that what Mr. Norwood sustained 
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was true, i.e. that free speech includes also «irritating, contentious, eccentric, heretical, 

unwelcome and provocative» statements, given that they do not point at provoking 

violence. However, the Court reminded that freedom of expression under art. 10 ECHR 

can not be invoked in a sense contrary to art. 17 ECHR - as consistently confirmed by 

both the European Commission of Human Rights and the ECtHR in its caselaw, e.g. 

Glimmerveen and Hagenbeek v. the Netherlands (1979), Jersild v. Denmark (1994), 

Garaudy v. France (2003). Then, the Court found itself unanimously agreeing with the 

reasoning of the UK domestic courts, and it sustained that Mr. Norwood’s actions 

represented a «general, vehement attack against a religious group» since it was «linking 

the group as a whole to a grave act of terrorism». It was hence profoundly incompatible 

with the core values of tolerance, non-discrimination and social peace guaranteed and 

protected by the ECHR. Therefore, the Court judged the applicant’s display of the 

mentioned poster as an act within the meaning of art. 17 ECHR on prohibition of abuse 

of rights, which did not, for this reason, enjoy the protection of art. 10 ECHR. 

 In the Garaudy v. France case (2003) as well the decision of the ECtHR 

concerned the admissibility of the application submitted by Mr. Roger Garaudy against 

France consequently to the following circumstances: the applicant, Mr. Garaudy, a 

writer, was convicted by the domestic courts for the contents of his book “The Founding 

Myths of Modern Israel”, which were judged as offences of disputing the existence of 

crimes against humanity, of public defamation of a group of persons (i.e. the Jewish 

community) and incitement to racial hatred. Therefore, Mr. Garaudy submitted an 

application to the ECtHR sustaining that his right to freedom of expression had been 

violated; also he sustained that he had suffered from discrimination ex art. 14 ECHR 

based on the consideration that, on the one hand, the courts and the juridical institutions 

had reserved a preferential treatment to the Jew people and, on the other hand, he had 

been a victim of discrimination as to the right to freedom of expression if compared to 

the Israeli authors who had published books on the same topics without having to face 

court proceedings. Also in this case the ECtHR eventually declared the application 

inadmissible due to incompatibility ratione materiae. The Court considered that Mr. 

Gaudy’s remarks in his book had amounted to Holocaust denial, so the Court agreed 
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with the national courts’ consideration that the contents of Mr. Garaudy’s book were far 

from being a simple political or ideological critique of Zionism and of the actions of the 

Israeli State. Nor did the book objectively presented the theses of negationism or the 

historical events of the gas chambers in the framework of a public and scientific debate 

- as sustained by the applicant; instead, it was the ECtHR’s opinion that the applicant 

had espoused the negationist theses and had proceeded, in his book, with a systematic 

operation of disputing and denying crimes against humanity committed against the 

Jewish community. The Court held that contesting the existence of clearly established 

historical events by no means could be considered as a work of scientific or historical 

research pursuing the truth; instead, the objective appeared to be in fact that of 

rehabilitating the national-socialist regime and, consequently, to accuse the victims of 

those events of having falsified history. The Court went on by adding that the fact of 

challenging crimes against humanity was to be considered as one of the most serious 

forms of racial defamation and of incitement to hatred against the Jews, and to deny or 

to revise such historical facts was to be considered as amounting to call into question 

the very values substantiating the fight against antisemitism and racism, something 

gravely troublesome for the public order. The Court stated that the ECHR sought to 

promote fundamental values that such acts were manifestly incompatible with, i.e. 

justice and peace; such acts were also incompatible with democracy and human rights, 

and the authors of such acts incontestably sought to attain objectives like those 

prohibited by art. 17 ECHR. Therefore, the Court held that the applicant was trying to 

exploit his right to freedom of expression under art. 10 ECHR in a manner contrary to 

the very spirit of the Convention itself. Therefore, the acts committed by the applicant 

of denying the Holocaust did fall under the scope of art. 17 ECHR, and Mr. Garaudy 

was not entitled to the protection guaranteed by art. 10 ECHR as to the elements 

concerning his contestation of the crimes against humanity. This part of the applicant’s 

complaints was judged incompatible ratione materiae with the ECHR. 

As to the cases exemplifying the ECtHR’s approach allowing for restrictions on the 

protection ex art. 10 ECHR, two cases will be object of more in-depth analysis in the 
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third sub-section, since they started at the Danish or Swedish domestic level and, then, 

were brought to the attention of the ECtHR: Jersild v. Denmark (1994) and Vejdeland 

and Others v. Sweden (2012).  

ii. Freedom of expression, defamatory utterances and hate speech in the 

caselaw of the Scandinavian countries’ courts  

ii.i. The Danish courts: a strong willingness to prosecute and convict hate speech  

As seen, the Danish Penal Code contains some provisions regarding terrorist acts and 

terrorism-related acts that may be considered as representing, in the concrete, a limit to 

freedom of expression. Indeed, art. 136(2) criminalises any publicly expressed approval 

of acts that constitute a violation of the provisions contained in the twelfth and 

thirteenth Chapter of the Penal Code - respectively on “Offences against the 

Independence and Safety of the State” and on “Offences against the Supreme 

Authorities of the State”. After art. 114 of the Criminal Code (on terrorism) was 

amended, art. 136(2) has come to cover also public approval of a number of acts of 

terrorism. Following Sandfeld Jakobsen and Schaumburg-Müller (2019), until recently 

no (published) conviction could be found exclusively referring to art. 136(2). However, 

in recent years this tendency appears to have been changing: for instance, in UfR 

2018.383Ø (UfR stands for Ugeskrift for Retsvæsen, Weekly Law Journal; Ø indicates 

the Eastern High Court) an individual was indeed convicted for having expressed 

approval for the terrorist attacks that hit Copenhagen in 2015 - the person lauded the 

terrorist for being a hero and for having a heart of gold. 

As to the article of the Penal Code indirectly referring to hate speech, i.e. art. 266b, it 

should be recalled that this section only covers statements, in written or spoken form, 

made in public or with the intention of wider dissemination. Therefore, insults towards a 

group because of race, gender, creed etc. that are made in private or that are not 

intended for a wider dissemination can not be punished. Sandfeld Jakobsen and 

Schaumburg-Müller (2019) provide an overview of the major cases concerning art. 
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266b that the Supreme Court or the High Courts of Denmark have been called to judge. 

For instance, in UfR 2012.236H (H indicates the Supreme Court) a person was acquitted 

after having made remarks, content-wise falling under art. 266b, during a conversation 

with a journalist. However, the person claimed that, albeit being aware that he was 

speaking with a journalist, he did not know that the journalist would have disseminated 

his statements, hence there was no proof of this person’s intention to make the 

statements public. The case UfR 2018.135/2V (V indicates the Western High Court) 

resulted in the same outcome: some statements were posted on a closed Facebook 

account and were also deleted soon after the owner of the account realised that they had 

been shared, no intent was found to publish the expressions, so the person was 

acquitted. Art. 266b criminalises expressions addressed towards a group, which does not 

need to be a minority but, so far, it appears that this has always been the case. To be 

precise, insults against single individuals are regulated under a different part of the 

Penal Code (i.e. art. 267 ff.), but art. 266b has been applied also in cases involving only 

a few if not one single individual, the relevant element hence apparently being to assess 

if the jeering or insult goes beyond the particular individual to cover the group. For 

instance, in UfR 2007.1678Ø a man was convicted under art. 266b for having said “Paki 

spawn” to a few children waiting for the bus, who were of Somali origins. Clearly, there 

is difference between utterances expressed as totally unprovoked insults and expressed 

during a turbulent debate where they could have been provoked, so in such cases 

leniency is allowed. Art. 266b criminalises not only spoken words, but also written or 

non-written messages. For example, in UfR 1994.993Ø, conviction under art. 266b 

followed the act of burning a cross outside of a shelter for refugees. Art. 266b has been 

used also in cases where the crimes had been committed by groups: e.g. in UfR 

2003.1947Ø it was found that accusations of mass rape or serious violence and the likes 

amounted to violations of the article, just as much as in UfR 2004.734H it was 

considered a violation of art. 266b the act of calling to set up again concentration camps 

for specific groups. There have also been cases where the article has been used to 

punish incitement to downright extinction of a certain group, as emerges from a 

judgment issued by the Eastern High Court on 27 June 2006 (“wipe them out”). In UfR 
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2003.1428Ø and in UfR 2007.1471Ø the leader of the Danish branch of the pan-islamist 

organisation Hizb ut Tahrir was convicted for propagandistic pamphlets reading “kill 

them wherever you find them” - and the second judgment was the first in which 

unconditioned imprisonment was ever imposed under art. 266b. The latter cases are not 

the only examples where Danish courts have condemned systematic dissemination of 

degrading remarks against groups, otherwise understood as propaganda. In such cases, 

as mentioned, the punishment required by art. 266b(2) is harsher, and the courts have 

not refrained themselves from imposing prison sentences in a number of cases, whether 

the dissemination of insulting or degrading remarks had been carried out by uploading 

them on the Internet (UfR 2004.734H), by printing and distributing posters (UfR 

2003.1947Ø), via transmission on a radio programme (Eastern High Court, 27 June 

2006) or via advertising publicly about a meeting (Eastern High Court, 30 September 

2004). 

Other two cases should be mentioned here regarding the balancing between freedom of 

expression and hate speech, namely the already-mentioned Jersild case (UfR 

1989.399H), which was also brought before the ECtHR, and the Jyllands-Posten case, 

otherwise known as the Danish cartoons case. 

 The case of Mr. Jersild and his documentary on the three Greenjackets has 

already been introduced earlier on in the present dissertation, and will also be analysed 

more thoroughly in this first section in the part regarding Mr. Jersild's application to the 

ECtHR. Let us now look more into details at the proceedings and the courts’ reasoning 

at the domestic level. As seen, in response to the virulent racist statements contained in 

Mr. Jersild’s documentary, the Public Prosecutor initiated a prosecution against both the 

Greenjackets for their statements and Mr. Jersild for aiding and abetting trough the 

publication of those statements. Both the three Greenjackets and Mr. Jersild were 

convicted in 1987 by the Copenhagen City Court for violation of art. 266b as well as 

under art. 23 (on complicity) of the Criminal Code. Consequently, Mr. Jersild appealed, 

first, to the Eastern High Court (the East Denmark Court of Appeal) in 1988 and, then, 

to the Supreme Court in 1989, but both upheld the convictions as decided by the 
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Copenhagen City Court. In particular, the Supreme Court held that the complicity of Mr. 

Jersild derived from the fact that he had actively looked for the three Greenjackets, 

encouraged them to express their racist views and, from several hours of recordings, he 

decided to select a number of specific remarks that were then broadcasted on Sunday 

night prime time on a TV station that, at the time, was the only one available - in fact, 

he worked for the national Danish Broadcasting Corporation which, in the mid-1980s, 

enjoyed a monopoly. However, the sentence was not unanimous in the Supreme Court 

since one judge sustained the innocence of Mr. Jersild: as a media reporter, he should 

not have been convicted for having publicly reported opinions that were not his and that 

were relevant for the general public. As will be seen, basically the ECtHR issued a 

judgment agreeing with this last dissenting opinion, overturning Mr. Jersild’s conviction 

in 1994, strongly underlying that the duty of the press as public “watch dog” would 

have otherwise been hampered - plus, it found that Mr. Jersild had disassociated himself 

from the racist statements and that the purpose of broadcasting the documentary was not 

that of propagating or perpetuating racism. So, the Jersild case as well demonstrates the 

willingness of the Danish authorities to prosecute and convict hate speech 

(Schaumburg-Müller, 2018). 

 The 2005 Jyllands-Posten case, or Danish Cartoon Controversy, is probably one 

of the most notorious cases that inflamed the debate on the arduous balancing between 

freedom of expression and “freedom to hate”, a sort of Scandinavian precursor of the 

2015 Charlie Hebdo case. It is today commonly renowned that the Islamic religion 

forbids any illustration of whatever nature depicting the prophet Muhammad. The 

Controversy was triggered by the actions of the editors of the Danish conservative 

newspaper Jyllands-Posten, who saw the declarations of a Danish writer, claiming that 

it was being difficult for him to find an illustrator for his children’s book on prophet 

Muhammad, as the “straw that brakes the camel’s back”: believing that the Muslims had 

eventually succeeded in imposing an unrighteous taboo in a liberal democracy, the 

editors of the Danish newspaper decided to stand up for the right to free speech by 

upholding its value publishing, on 30 September 2005, twelve illustrations headed “The 

Face of Muhammad”. This standpoint triggered reactions ranging from lawsuits and 
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protests in Denmark (and Europe) to ransacked embassies, boycotts and Danish flag 

burnings abroad - not to mention the violence and consequent hundreds of deaths in the 

Muslim world caused by the political manipulation of the situation (Bleich, 2012). 

Representatives of Muslim associations filed a complaint against the published 

cartoons, in order to have the courts assess a possible violation of art. 266b as well as of 

art. 140 on blasphemy (at that time not yet repealed). However, eventually the Danish 

public authorities decided not to prosecute anyone, since it was held that no basis had 

been found supporting the fact that the cartoons constituted a criminal offence - also 

because, under Danish caselaw, editorial freedom shall be extended to journalists who 

are dealing with subjects of public concern. The Interpretation given by Bleich (2012) 

on the case provides food for thoughts. In the scholar’s view, the conditions that had 

previously applied to the Jersild case do not apply to the Jyllands-Posten case: no doubt 

the cartoonists and editors of the newspaper were not racists, but the point of the project 

on the twelve cartoons was not that of serving as a watchdog exposing a social problem, 

i.e. anti-Muslim prejudice. In fact, no dissociation of the editors or of the cartoonists 

existed from those illustrations, the purpose of which was to insult minorities. Hence, 

according to Bleich, there was «no external European constraints on prosecuting the 

Jyllands-Posten for publishing these cartoons», and «even if Danish authorities were 

skittish about pursuing the newspaper», following the individual convictions for racism 

in the Jersild case «it may have been possible to prosecute the individual cartoonists for 

hate speech separately from the editors» (2012: 124). The author also underlines the fact 

that Denmark had already flexed its muscles to counter perpetrators of racist hate 

speech just during the months right before the cartoons were published - e.g. a politician 

was criminally pursued for having compared Muslims to a societal cancer that needed to 

be excised, or a radio station saw its broadcast licence removed because its announcers 

had suggested to free Europe from Muslims by expelling them or exterminating them. 

However, as said nobody was prosecuted for the cartoons - even though the Director of 

Public Prosecutions warned the newspaper about the limits existing for freedom of 

expression and speech in Denmark, and stated that the paper should not have asserted 
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that religious groups should be prepared to face mockery, insults or ridicule (Bleich, 

2012). 

From time to time, individual members of Danish populist radical right political parties 

have been part of court cases about racism, and also got convicted, including for 

instance the now deceased former European Parliamentarian for the Danish People’s 

Party, Mogens Camre. Mr. Camre was convicted by the Danish domestic courts for 

having compared, on Twitter, Muslims to Hitler by “tweeting” that, as regards the 

Jewish community in Europe, the «Muslims continue where Hitler ended. Only the 

same treatment as Hitler got will change the situation». He was then convicted for 

having violated art. 266b of the Penal Code, and fined to pay 8.000 Danish kroner - the 

courts held that, being a renown politician, he should have been aware of the fact that 

his statements would have widely spread once published on a social media platform 

(Bang, 2017). More recently there has been a case in Denmark involving Rasmus 

Paludan, the founder of the right-wing political party Stram Kurs: in April 2019, Mr. 

Paludan was sentenced by the Glostrup District Court to fourteen days of conditional 

prison time for violation of art. 266b of the Danish Criminal Code, a sentence upheld 

also by the Østre Landsret High Court (the Eastern Court of Appeal) later in July 2019. 

Mr. Paludan was convicted for having made public statements in a video published on 

YouTube regarding the, in his view, low IQ of “most negroes in South Africa” as the 

reason why no citizen of colour could be capable of governing South Africa (Ritzau, 

2019; Rigillo, 2019). 

ii.ii. The Norwegian courts: battling hate speech and extremist speech 

At the domestic level, a number of rulings from Norwegian courts concerning freedom 

of expression can be found. Only to name but a few regarding the nowadays heated 

issue of racist and insulting expressions, very recently the Supreme Court has been 

called to judge about two cases of hate speech on the Internet. The cases are rather 

similar and the final decisions regarding both have been released in January 2020.  
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 In the case Hate Speech on Facebook 1 (HR-2020-184-A), a man called “A” in 

the proceedings for anonymity, had written some statements regarding a social 

commentator in the comment field on a closed Facebook group counting some 20.000 

members. The statements called the commentator “bloody black offspring” or “corrupt 

cockroach” and urged him to “go back to Somalia and stay there”. The case was 

appealed up until the Supreme Court, which eventually found that this utterance was 

covered by art. 185 of the Penal Code. Indeed, in the Court’s view, that the statement 

had been expressed in public was undisputed. An assessment was made by the Court 

about the applicability of art. 100 of the Constitution, based on the distinction existing 

between utterances attacking a single person or a number of persons, on the one hand, 

and utterances about a topic, on the other hand: according to the Court, the former 

enjoys modest protection under the Norwegian Constitution. In the individual 

assessment, in the Court’s view it was clear that said utterance was specifically directed 

against the social commentator i.e. the aggrieved as a person; it was also clear to the 

Court that the general reader would perceive such an utterance, with reference to skin 

colour and ethnic origin, as highly degrading. As to the sentence, the Court held that 

considerations of general deterrence could not be emphasised too much, nor too strict a 

reaction could have followed the exceeding of the limits of freedom of expression that 

had occurred. Hence, A. was sentenced to 24 days of suspended sentence and to a fine 

corresponding to the gross salary of one month. 

 In the case Hate Speech on Facebook 2 (HR-2020-185-A), another man always 

called A. for anonymity purposes, was convicted for having posted in a closed Facebook 

group of some 15.000 members a number of comments on Muslims, Islam and dark-

skinned people. The statements suggested to “fill containers up with these wogs and seal 

them and drop them into the deepest ocean”, or insulted said groups by calling them 

“awful filth, this Satan's Islamic cult”, or also stated that “it would be better if we 

removed these disgusting rats from the face of the earth ourselves!!” and expressed the 

idea that “yes they will only disappear the day these steppe baboons go back to where 

they belong”. The Supreme Court agreed with the Court of Appeal about the fact that 

the first utterance was covered by art. 185 of the Penal Code; however, the Supreme 
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Court disagreed with the Court of Appeal as to the second comment that, according to 

the latter, although offensive, was to be considered protected by freedom of expression. 

As to the third comment, the Supreme Court expressed its certainty about the fact that it 

related to Muslims and not to Islam, hence to be considered as discriminatory utterance 

grossly degrading the human dignity of a group, also deriding it and promoting scorn 

against all Muslims living in Norway. As to the fourth comment, the Supreme Court 

sustained that it was expressing the conviction that dark-skinned people are not equal 

inhabitants, once again deriding and promoting scorn against a group of people on the 

basis of their skin colour. The Court of Appeal had sentenced A. to the payment of a 

fine, a sentence that was not appealed. However, the Supreme Court said that such 

sentence would have obviously been stricter if reviewed. 

The Norwegian Supreme Court has dealt with a number of cases that regard restrictions 

to freedom of expression even if not as directly as in cases on hate speech, e.g. 

regarding threats against members of the Parliament (HR-2019-1922-A) or on the 

publication on social media of sensitive information about children (HR-2019-2038-A). 

However, following the findings of the present research, it seems that not often a 

political party’s member (of no matter what political affiliation) has been sentenced for 

hate speech ex art. 185 of the Criminal Code. It has happened more often that 

individuals sharing (more or less extreme) right ideals have been convicted singularly 

for specific hate-related offences. 

 An interesting case dates back to the late 1990s and regards the leader of a minor 

political party that no longer exists in Norway, the White Electoral Alliance. In 1997 the 

Oslo City Court heard the case of the Prosecution v. Jack Erik Kjuus. Mr. Kjuus was a 

prominent figure of the Norwegian Hvit valgallianse (Stopp Innvandringen/Hjelp de 

fremmede hjem), meaning White Electoral Alliance (Stop Immigration/Help the Aliens 

Go Home). The only electoral success of this political party was the nomination of one 

of its members among the City Councillors of Drammen. Mr. Kjuus was convicted for 

having claimed the necessity to repatriate or sterilise immigrants and foreign adopted 

children, hence for having threatened them, or exposed them to hate or contempt. These 
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ideas were part of the political programme of the White Electoral Alliance, that 

advocated for the return to an ethnically pure Norway, hence claiming the necessity of 

measures such as the cancellation of citizens’ rights, prohibition to adopt children of 

non-Norwegian origins, extensive repatriation or sterilisation of non-Norwegian 

individuals who could have not been repatriated and of possible already-adopted non-

Norwegian children, abortions where it would have been too late for sterilisation, and so 

on. The programme justified the necessity of said measures with a number of 

arguments, e.g. to prevent the extinction of Norwegian people. The programme of the 

White Electoral Alliance probably would not have received much attention if Mr. Kjuus 

had not participated to an anti-immigration meeting held in Oslo in 1995, to which took 

part also Mr. Øysteun Hedstrøm, at the time member of the Norwegian Parliament from 

the populist right-wing Progress Party, hence attracting the attention of the media (i.e. a 

reporter from the Dagbladet, a newspaper of Oslo). On that occasion, Mr. Kjuus 

exposed its party’s programme for the elections of 1997, following which formal 

complaints were submitted to the police, which eventually led to the trial before the 

Oslo City Court. The Court judged the programme as having criminally violated the 

dignity of adopted children and immigrants, hence upholding the statutory prohibition 

of hate speech (at that time still art. 135 of the Penal Code) against the constitutionally 

protected freedom of speech (art. 100 Const., as prior to the more recent amendments), 

and sentencing Mr. Kjuus to 60 days of suspended imprisonment and to the payment of 

a fine. The sentence was appealed directly to the Supreme Court (this happens rather 

rarely and only in cases regarding issues of great public concern), which eventually 

upheld the judgment made by the Oslo City Court, concluding that freedom of 

expression needs to be balanced against the right to protection against racist speech, and 

that this latter shall prevail. Hence, the application of art. 135 to the case did not 

represent a violation of freedom of expression, and the appeal was rejected (Lundeby, 

2000; Guoira, 2014). 

 It is worth mentioning another rather known case, for which even the UN 

Committee on the Elimination of Racial Discrimination was consulted, namely the Boot 

Boys case. In 2000, a Norwegian neo-Nazi group called Boot Boys gathered for an 
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unauthorised demonstration in Askim, near Oslo, for the commemoration of the Nazi 

leader Rudolf Hess. The demonstration was headed by Mr. Terje Sjolie who, at a certain 

point, held a speech where he stated that «every day immigrants rob, rape and kill 

Norwegians, every day our people and country are being plundered and destroyed by 

the Jews, who suck our country empty of wealth and replace it with immoral and un-

Norwegian thoughts». During the speech, he also referred to Rudolf Hess and Adolf 

Hitler as heroes, encouraging the demonstrators to «follow in their footsteps and fight 

for what we believe in, namely a Norway built on National Socialism». Some people 

who witnessed the commemorative march decided to file complaints with the police, 

and in 2001 the District Attorney of Oslo initiated criminal proceedings against Mr. 

Sjolie charging him with violation of (at that time) art. 135a of the Penal Code. After 

Mr. Sjolie was acquitted by the Halden City Court, the prosecutor appealed to the 

Borgarting Court of Appeal, that eventually convicted Mr. Sjolie for having violated art. 

135a through the references he had made to Jews in his speech: the Court found that, 

through the speech, at the least the mass extermination of the Jews was being accepted, 

and this was to be considered as a violation of art. 135a. At that point, Mr. Sjolie 

appealed to the Norwegian Supreme Court in 2002 which, in a 11-to-6 judgement 

eventually overturned the sentence of the Court of Appeal and acquitted Mr. Sjolie. The 

majority in the Supreme Court found that it could have not penalised approval of 

Nazism without prohibiting Nazi organisations, which would have been excessive and 

incompatible with the right to free speech. Also, the statements in the speech were to be 

understood simply as rhetoric in support of the national-socialist ideology, they were not 

to be understood as approval of the Second World War mass extermination and 

persecution of the Jewish people. Furthermore, albeit the remarks contained in the 

speech were offensive and derogatory, no concrete threats were expressed nor 

instructions were provided to carry out specific actions - meaning that even if 

supporting and approving violations to the integrity of Jews as a group, the statements 

were not serious enough to fall under the scope of art. 135 of the Penal Code. Hence, 

any restriction to Mr. Sjolie’s freedom of expression would have been unlawful. The 

dissenting judges expressed the opinion that, in this case, the need to protect the people 
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against discrimination and racism should have outweighed the right to freedom of 

expression, and that the relevant provision in the Penal Code should have been 

interpreted as to guarantee real protection to individuals’ human rights - so, it should not 

be too extensively limited in its scope.  

Following the Supreme Court’s decision, representatives of the Norwegian Jewish 

communities, together with the Norwegian Antiracist Centre, in 2003 submitted the case 

to the attention of the UN Committee on the Elimination of Racial Discrimination, 

which issued a Communication on the matter (No. 30/2003). The authors of the 

complaint, after having exposed their version of the facts and with the support of the 

Director of the Public Prosecution, added the consideration that the decision of the 

Supreme Court would have, in their opinion, served as precedent in cases concerning 

art. 135a of the Penal Code, hence it would have become impossible to prosecute Nazi 

behaviours or propaganda in Norway. The Committee first cleared out that its job with 

regards to the case was to assess whether the statements of Mr. Sjolie fell within the 

categories of speech ex art. 4 ICERD and, if so, whether such statements may have been 

considered as protected by the “due regard” clause as it relates to freedom of speech. 

The Committee sustained that «whilst the contents of the speech are objectively absurd, 

the lack of logic of particular remarks is not relevant to the assessment of whether or not 

they violate article 4», and added that Mr. Sjolie’s statements were to be understood as 

containing «ideas based on racial superiority or hatred; the deference to Hitler and his 

principles and ‘footsteps’ must […] be taken as incitement at least to racial 

discrimination, if not to violence» (para. 10.4). The Committee concluded that said 

statements, «given that they were of exceptionally/manifestly offensive character», were 

not to be considered as protected by the due regard clause, hence the Norwegian 

Supreme Court had violated art. 4 and art. 6 ICERD when it acquitted Mr. Sjolie (para. 

10.5). Eventually the Committee recommended for measures to be taken «to ensure that 

statements such as those made by Mr. Sjolie in the course of his speech are not 

protected by the right to freedom of speech under Norwegian law», requesting also to 

receive follow-ups by Norway on this point within six months (para. 12 and 13). 
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ii.iii. The Swedish courts: armed and ready to counter extremism and discrimination, 

and the controversial Åke Green case 

It has been seen that the three Constitutional Acts containing the provisions on 

protection and limitation of freedom of expression - i.e. the Instrument of Government, 

the Freedom of the Press Act and the Fundamental Law on Freedom of Expression - 

prohibit any act of persecution against a population group. Together with the relevant 

provision of the Criminal Code, these laws make it illegal to disseminate any statement 

amounting to verbally threaten or express contempt against a group of persons because 

of these latter’s skin colour, faith, national or ethnic origin (Instrument of Government, 

art. 24 Ch. 2; Freedom of the Press Act, art. 4 Ch. 7; Fundamental Law on Freedom of 

Expression, art. 1 Ch. 5; Penal Code, art. 8 Ch. 16).  

Since the 1990s, Sweden had to deal with an unprecedented growth of neo-Nazi and 

extreme right groups (more considerable if compared to the neighbouring Scandinavian 

countries), which triggered public debate on how to contain, if not stop, the activity and 

the growth of such racist organisations - i.e. combating discrimination, racist attitudes 

and violence. The Supreme Court of Sweden has played an important role in these 

respects, as it expanded the applicability of the just-recalled norms as to include also 

public display of Nazi symbols or items of clothing, or public expression of Nazi salutes 

and shouts (Widfeldt, 2001). 

The Swedish courts have been facing a number of cases requiring them to strike the 

hard balance between freedom of expression and other concurrent exigences. Among 

the cases in which limitations to freedom of expression were upheld for the sake of 

others’ dignity and rights, there is in particular one controversial case renown for having 

attracted significant attention, even internationally. Art. 8 Ch. 16 of the Swedish Penal 

Code criminalises agitation (i.e. “disseminated statements or communication”) that 

threatens or expresses contempt for a population group by allusion to, among other 

elements, sexual orientation. The integration of this latter element followed a 2002 

proposal within the Swedish Parliament to amend said criminal provision in order to 

include, among the vulnerable groups already protected in the article, also those groups 

that are defined by sexual orientation - at the time the reasoning being that homosexuals 
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were to be considered a vulnerable group since they were frequently targets of hostility 

or threats. This proposal ignited a considerable public debate seeing, as opponents to the 

amendment, especially religious conservatives who (more or less fiercely) opposed to 

homosexuality; moreover, they lamented that, if the amendment had passed, they would 

have not even been allowed to really express their opinions as dictated by their creed 

anymore - hence free and objective debate would have been restricted as well. The 

debate reached even beyond the borders of Sweden, becoming transnational. Despite all 

this, the Swedish Parliament eventually passed the amendment which became effective 

in 2003 (Bob, 2014). In this context, a case occurred which became rather famous, 

namely the Åke Green case.  

Åke Ingemar Teodor Green was a Swedish Pentecostal pastor, who found himself 

offended by the new climate of growing toleration towards homosexuality in Sweden, 

especially after the amendment to the Criminal Code was passed. Hence, he opted for 

mounting a test case hoping that the law might have been overturned: he started to insert 

in his sermons warnings or denunciations against homosexuality. In July 2003, he even 

notified the local media that he would have focused the upcoming sermon on the 

question “Is homosexuality genetic or an evil force that plays mind games with 

people?” (Green, 2003 quoted in Bob, 2014: 217). Green answered during the sermon 

by quoting and interpreting the Bible as referring to homosexual relationships as 

unnatural, and by stating that same-sex relationships are inhuman relations, cancerous 

societal tumours the effects of which range from pedophilia to bestiality, and he stood 

for the rights of those Christians who disagreed with such behaviour thus risking 

violence (Bob, 2014). The sermon was even sent to a newspaper and published, and the 

Public Prosecutor eventually indicted the pastor. In 2004, the Kalmar District Court 

convicted Mr. Green for having despised, with his sermon, homosexuals as a group. The 

Court upheld the right of homosexuals to be free from contempt against the pastor’s to 

freedom of expression and of religion. Indeed, the Court held that to quote the Bible 

would not represent a criminal offence in itself as long as, following the parliamentary 

interpretation of the amendment regarding sexual orientation in art. 8 Ch. 16 of the 

Criminal Code, such quotations are not used and elaborated upon in order to directly 
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attack homosexuals as a group by deeply offending them. Consequently, Mr. Green was 

sentenced to a month of jail-time. At that point, both Mr. Green and the Public 

Prosecutor appealed - the latter asking for a longer term of imprisonment - while the 

public national and international debate surrounding the case was raging (for an insight 

on the debate see e.g. Bob, 2014). The Göta Court of Appeal overturned the decision by 

the District Court and acquitted Mr. Green, on the basis that the purpose behind the 

provision criminalising agitation against population groups was not that of impeding or 

trying to prevent any discussion about homosexuality from happening. Moreover, the 

Court found that, even though his choice of words may have been questionable, with his 

sermon and his interpretations of the Bible Mr. Green was not attacking homosexuals, 

he was only making his ideas manifest. Consequently, the Public Prosecutor appealed 

once more, to the Supreme Court. In November 2005, the Court upheld the decision of 

the Court of Appeal, although on different grounds. First, the Court recognised that Mr. 

Green had clearly and consciously expressed contempt for homosexuals as a group, 

having expressed insulting judgments against the group, knowing that his statements 

would have become known to the wider public and knowing that they would have been 

understood as insulting, hence violating the relevant provision. The Court also added 

that nothing in the Swedish Fundamental Acts protecting freedom of expression 

prevented Mr. Green’s conviction under the provision on agitation against a population 

group because the Instrument of Government clearly envisages, among the special 

interests for which freedom of expression may be limited, also non-discrimination 

against minorities. Hence the claims about the inapplicability of the criminal provision 

to the case were to be rejected. This being said, the Court then added that the case under 

scrutiny did not involve solely the Swedish law, but also the ECHR and the caselaw 

from the ECtHR. It was on the grounds of the ECtHR caselaw that the Supreme Court 

eventually overturned Mr. Green’s conviction and acquitted him. So, art. 8 Ch. 16 of the 

Swedish Criminal Code was found to be not in violation of the Swedish Constitutional 

Acts, hence no constitutional provision on freedom of speech could have prevented Mr. 

Green from being convicted according to the indictment. Nor the relevant provision of 

the Criminal Code was found as trespassing the boundaries set by the ECHR as to the 
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limitations imposable on freedom of expression. Indeed, the Court recalled the ECtHR’s 

caselaw on freedom of expression, by reminding that when assessing whether a 

restriction on the right to freedom of expression has been applied in violation of the 

ECHR, the ECtHR proceeds by evaluating whether such limitation was prescribed by 

the law and necessary in a democratic society. This means to assess whether said 

restriction met pressing social needs and was proportionate to the legitimate aim 

pursued - i.e. protecting the reputation and rights of others -, as well as whether the 

reasons behind it were relevant and sufficient. Considering that the ECtHR’s caselaw 

defines as hate speech those modes of expression that advocate, encourage, disseminate 

or justify hate on the basis of intolerance, the Supreme Court concluded that even the 

harshest among Green’s statements about the abnormality of homosexuality could not 

have been understood as hate speech because none of them amounted to encouragement 

nor justification of hatred against homosexuals. It was not competence of the Court to 

judge on the legitimacy of the approach adopted by the pastor for his statements. The 

Supreme Court concluded that, the circumstances of the case considered, to convict the 

defendant would have amounted to an application of art. 8 Ch. 16 Criminal Code not 

conform to the ECHR, since it would have been likely that also the ECtHR would have 

found the conviction of Mr. Green disproportionate. Hence the Supreme Court rejected 

the charges moved against the pastor (Bob, 2014; Cianitto, 2008).  

iii. The Scandinavian countries on the stand before the European Court of 

Human Rights 

iii.i. Denmark: the vital role of the press as “public watchdog”, but no abuse of rights 

shall be allowed 

 The first case that will be taken into consideration herein, i.e. Jersild v. Denmark 

(1994), has played quite a relevant role in the Danish and general European 

understanding of freedom of expression, especially as to what concerns cases of 

incitement to racial discrimination or hatred. The factual circumstances of the case 
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having already been explained, they will be here only briefly summarised: Mr. Jens Olaf 

Jersild was a journalist employed by Denmarks Radio (Danish Broadcasting 

Corporation) and assigned to its Sunday News Magazine (Søndagsavisen), known as a 

serious television programme intended for a well-informed audience, which mainly 

dealt with social and political issues including immigration, refugees and xenophobia. 

Mr. Jersild made a documentary containing extracts from an interview he had conducted 

having as protagonists three members of a group of young people calling themselves 

“The Greenjackets” (Grønjakkerne). In the interview, the three young men made 

abusive and derogatory remarks about ethnic groups and immigrants in Denmark and 

the journalist made the contents of such interview public through the above-mentioned 

documentary. At all three judiciary levels, the Danish domestic courts convicted both 

the three members of The Greenjackets and Mr. Jersild, the former for having made 

public racist statements, the latter for aiding and abetting the dissemination of racist 

remarks, i.e. for encouraging the Greenjackets to express their racist views which, since 

they were broadcasted in television, in itself constituted a breach of art. 266b of the 

Danish Penal Code and Mr. Jersild was found guilty of aiding ad abetting ex art. 266b 

and art. 23. Therefore, Mr. Jersild submitted an application to the (at that time) 

European Commission of Human Rights against Denmark for alleged violation of his 

right to freedom of expression, and the Commission then referred the case to the 

ECtHR. 

The ECtHR first of all emphasised the vital importance of combating racial 

discrimination in all its manifestations and forms. The Court then pointed out that it was 

of great relevance that Mr. Jersild «did not make the objectionable statements himself 

but assisted in their dissemination in his capacity of television journalist» (para. 31). 

The Court underlined the vital role of the press as “public watchdog”, and its reasoning 

on this point is important: freedom of expression constituting one of the essential 

foundations of a democratic society, it is of particular importance that the press should 

be afforded safeguards. The press should not step over the boundaries set by the law, 

such as the reputation or rights of others, but «it is nevertheless incumbent on it to 

impart information and ideas of public interest» and «the public also has a right to 
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receive them. Were it otherwise, the press would be unable to play its vital role of 

"public watchdog”» (ibid.). Seen that news reporting based on interviews is one of the 

primary means through which the press is able to play the just-mentioned public role, to 

punish a journalist «for assisting in the dissemination of statements made by another 

person in an interview would seriously hamper the contribution of the press to 

discussion of matters of public interest», which is the reason why such restrictive or 

punishing measures should not be applied unless in presence of particularly strong 

reasons (para. 35). Eventually, the ECtHR made a distinction between the members of 

The Greenjackets and Mr. Jersild: the former had made openly racist remarks, «more 

than insulting to members of the target groups», hence they did not enjoy the protection 

of art. 10 ECHR and the penalty assigned under the Penal Code was to be considered 

justified; the latter, Mr. Jersild, had sought to expose, explain and analyse that particular 

group of youths and to give its contribution to specific aspects of a matter of great 

public concern. The Court agreed that the documentary was not intended to propagate 

racist ideas or views, rather to inform the public about a much debated social issue. 

Accordingly, the ECtHR judged that Denmark had violated Mr. Jersild’s right to 

freedom of expression within the meaning of art. 10 ECHR, because the measures 

adopted by the national courts were unjustifiably disproportionate to the objective of 

protecting the reputation or rights of others, hence not necessary in a democratic society 

(para. 36-37). Media exposure of racism was not to be considered as hate speech.  

Following the joint dissenting opinion of Judges Ryssdal, Bernhardt, Spielmann and 

Loizou, this was the first time in which the ECtHR had been concerned with a case of 

dissemination of racist remarks creating a situation in which “the reputation or rights of 

others” (art. 10 section 2 ECHR) were endangered to such extent. This dissenting 

opinion provides food for thoughts: the judges would not have found any violation of 

art. 10, retaining that the Supreme Court of Denmark had managed to rightfully balance 

the conflicting interests in the case. Indeed, the judges admitted that it is not easy at all 

to strike the right balance between freedom of the press and protection of the rights of 

others. However, they found themselves in disagreement with the majority of their 

colleagues in the Court, who attributed much more weight to the journalist’s freedom 
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than to the protection of the victims of racist hatred. The judges held that the majority of 

the Court interpreted the context of the documentary as disapproving of the 

Greenjackets’ statements even if such disapproval was never explicit, but nobody could 

have excluded that certain parts of the public may have found, in that documentary, 

support for their racist views. Hence the majority of the Court, in the judges’ view, was 

not keeping in the right consideration those whose human dignity had been attacked, if 

not denied, by the Greenjackets. Instead, the «Danish courts fully recognised that 

protection of persons whose human dignity is attacked has to be balanced against the 

right to freedom of expression» and indeed «the protection of racial minorities cannot 

have less weight than the right to impart information»; moreover, the judges expressed 

their conviction that the Danish courts had acted «inside the margin of appreciation 

which must be left to the Contracting States in this sensitive area», hence the findings of 

the Danish courts should not have been considered as in violation of art. 10 ECHR. 

 In Roj TV A/S v. Denmark (2018) the ECtHR issued a decision on the 

admissibility of the case of the applicant company concerning an allegation of 

incitement to violence and support of terrorist activity. This case originated from the 

application submitted by the applicant company Roj TV A/S to the ECtHR, after the 

company was convicted for terrorism-related offences by Danish courts. Namely, the 

company was found guilty of having promoted the Kurdistan Workers’ Party (PKK) 

through television programmes broadcasted between the years 2006 and 2010. Actually, 

the applicant company had previously faced trials in both Turkey (2006 and 2007) and 

Germany (2008), and the case had passed also under the scrutiny of the Court of Justice 

of the EU - that in 2011 gave a preliminary ruling in the joined Turkish and German 

cases. In 2010 the Danish courts initiated proceedings against Roj TV A/S and its parent 

company (Mesopotamia Broadcast), agreeing that the company had broadcasted through 

television programmes, between June 2006 and September 2010, which constituted 

propaganda in support of the terrorist operations of the PKK. The Danish courts agreed 

that the PKK had to be considered a terrorist organisation within the meaning of the 

Danish Penal Code (art. 114) - also following the EU’s classification of the PKK as 

terrorist organisation. Hence, Roj TV A/S was fined and its licence was withdrawn for 
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having breached art. 114 of the Penal Code. Indeed, the Danish courts found that the 

company had not reported the PKK’s armed conflict with the Turkish Government 

impartially, but it had «supported the PKK’s use of guerrilla units and terrorist attacks 

by adopting the latter’s point of view and propagating a cult of heroes and martyrs with 

respect to fallen combatants» (para. 5 of the ECtHR judgment). The case was hence 

understood as not concerning impartial and independent journalistic activity. Therefore, 

the company submitted its application to the ECtHR, complaining that its conviction by 

the Danish courts, and the sentence imposed, represented violations of art. 10 of the 

Convention. The ECtHR agreed with the findings of the Danish courts, namely 

attaching significant weight to the fact that the applicant company’s coverage with 

repetitive incitement to participate in fights and actions, or to join the PKK or the 

guerrilla, as well as the portrayal of deceased guerrilla members as heroes, had to be 

considered as amounting to propaganda for the PKK, a terrorist organisation - it could 

not be considered a mere declaration of sympathy; moreover, it was found that the 

applicant company had been significantly financed by the PKK. The Court hence took 

into account a series of elements: first, the nature of the impugned programmes, that 

included incitement to violence and support for terrorist activity; second, the fact that 

the perspectives expressed in said programmes were disseminated to a wide audience 

through television broadcasting; third, the fact that said programmes directly concerned 

an issue which is paramount in modern European society, meaning the prevention of 

terrorism and terrorist-related expressions advocating the use of violence. All this 

considered, the ECtHR held that «the applicant company’s complaint [did] not, by 

virtue of Article 17 of the Convention, attract the protection afforded by Article 

10» (para. 47). The application was thus declared inadmissible for incompatibility 

ratione materiae with the ECHR’s provisions. Namely, the applicant company could not 

have benefitted from the protection granted under art. 10 ECHR because it had tried to 

use the right to freedom of expression in order to pursue objectives contrary to the 

values of the Convention itself. In fact, having been found guilty of incitement to 

violence and support to terrorist activity, the applicant company had violated art. 17 

ECHR, which prohibits abuse of rights (para. 48 and 49). 
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As may be noticed, the two cases just analysed have not seen any Danish populist 

radical right political party or party member involved. In fact, it appears that no cases on 

abuse of the right to freedom of expression regarding said parties, or parties’ members, 

have been tried before the ECtHR (or at least none has been published). Nonetheless, 

the two cases represent noteworthy examples of the above-mentioned approaches that 

the ECtHR tends to adopt when dealing with cases concerning freedom of expression 

and incitement to hatred or discriminating utterances - i.e. the approach allowing for 

restrictions on the protection ex art. 10 ECHR (Jersild v. Denmark), and the approach of 

exclusion from the protection of the Convention (Roj TV A/S v. Denmark). 

iii.ii. Norway: a “paradigm shift” in libel law, but no cases on hate speech 

Apparently, no case seeing Norwegian populist radical right-wing political party 

members involved in controversies regarding freedom of expression or hate speech has 

yet been brought to the attention of the ECtHR either (or, at least, none has been 

published). However, applications involving Norway and alleged violations of the rights 

ex art. 10 ECHR have been submitted to the ECtHR, even though not regarding cases of 

insulting or degrading speech. Three among these cases will be here object of analysis, 

since they should help to further understand some principles and rules outlined earlier in 

the present dissertation. Especially the first two cases led to a so-called “paradigm shift” 

in Norwegian libel law since, following these cases, the Norwegian Supreme Court 

started to pay significantly more attention to freedom of expression in the application of 

the law, and to adopt more, in its evaluations, the ECtHR’s basic reasoning (Lexerød 

Hovlid, 2018). 

 The first case is Bladet Tromsø v. Norway (1999). This case involved a daily 

newspaper,  Bladet Tromsø, that had been convicted by the Norwegian courts for having 

published otherwise non-communicated accusations against some sealers. Namely, the 

crew of sealers would have recurred to illegal methods to hunt the seals. Said 

accusations were contained in an unpublished report redacted by a sealing inspector. 

The Norwegian domestic courts having found the accusations as possibly offending to 

the sealers’ honour and reputation, and that such accusations had been proven incorrect, 
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the newspaper was eventually convicted. The newspaper then submitted the case to the 

ECtHR (via the European Commission on Human Rights), for violation of the right to 

freedom of expression and of the press. This case gave the ECtHR the opportunity to 

stress once more the vitality of the role of the press in the functioning of a democratic 

society; this being said, the Court underlined that the press must not overstep certain 

limits, and the freedom guaranteed under art. 10 ECHR carries with it “duties and 

responsibilities” (art. 10 section 2) that apply also to the press - which assume particular 

relevance in cases such as this, i.e. when there is question of attacking or affecting the 

reputation of private individuals, and of undermining rights of others (para. 65). 

Nonetheless, the press has also a duty to impart ideas and information especially on 

matters of public interest - and journalistic freedom shall also cover cases where a 

degree of exaggeration or provocation may possibly occur. Recalling Jersild v. 

Denmark, the Court underlined that, in cases such as this one, the margin of 

appreciation each State is entitled to when determining the necessity and proportionality 

of a restriction to impose to freedom of expression «is circumscribed by the interest of 

democratic society in enabling the press to exercise its vital role of “public watchdog” 

in imparting information of serious public concern» (para. 59). Acknowledged that the 

issue at stake in the case represented the core of an ongoing debate of clear and great 

concern to the local, national and even international public, the Court stated that the 

most careful scrutiny is called for when the sanctions imposed or the measures taken by 

national authorities «are capable of discouraging the participation of the press in debates 

over matters of legitimate public concern» (para 64). As to the specific case in question, 

the ECtHR found that the sealers crew’s interest to protect their reputation, albeit 

indisputable, did not represent a reason «sufficient to outweigh the vital public interest 

in ensuring an informed public debate over a matter of local and national as well as 

international interest» (para. 73). The Court held that the reasons the State relied on to 

interfere with the newspaper’s freedom of expression were relevant, but not sufficient to 

demonstrate that said interference was necessary in a democratic society, and the 

restrictions to the applicant’s right to freedom of expression were disproportionate to the 

legitimate aim pursued (ibid.). Hence Norway was found in violation of art. 10 ECHR, 
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seen the great weight that needs to be attached to the role of the press in spreading and 

communicating information of general public interest. 

 The second case is Nilsen and Johnsen v. Norway, a case on defamation dating 

back to 1999. The case concerned representatives of the Norwegian Police Association, 

who complained before the, at that time, European Commission on Human Rights for 

having been held liable to pay compensation for defamation of a university professor 

during a rather heated public debate regarding police brutality. The Commission then 

referred the case to the ECtHR. The circumstances of the case are the following: Mr. 

Arnold Nilsen and Mr. Jan Gerhard Johnsen at the relevant time were, respectively, a 

police inspector and Chairman of the Norwegian Police Association (Norsk 

Politiforbund), and a police constable and Chairman of the Bergen Police Association 

(Bergen Politilag) - a branch of the former. Since the 1970s, the Bergen police had been 

the main protagonist of an intense debate on police brutality initiated following the 

publication of books and reports on the matter by a number of researchers. In 1982 a 

report was published following the investigations of the ad hoc Committee of Inquiry, 

appointed by the Ministry of Justice, consisting of Mr. Anders Bratholm, professor of 

criminal and procedural law, and Mr. Hans Stenberg-Nilsen, advocate before the 

S u p r e m e C o u r t . T h e f i n a l r e p o r t w a s t i t l e d “ R e p o r t o n P o l i c e 

Brutality” (Politivoldrapporten), in which Mr. Bratholm and Mr. Stenberg-Nilsen 

concluded that the nature and the extent of police violence were alarming. Then, the 

newspapers got interested in the debate, even Amnesty International carried out its own 

investigations in order to publish a report. In the meanwhile, Mr. Bratholm continued 

his work on police brutality as an independent researcher, and published a number of 

books denouncing the Bergen police department. An internal investigation had been 

carried out in 1986 by the Prosecutor-General within the Bergen police concluding that 

the various allegations of police brutality were unfounded, following which the first 

applicant, Mr. Nilsen, made new public statements accusing Mr. Bratholm of 

defamation and calling into question his professionalism and competence. Hence, 

defamation proceedings were initiated in 1988 by the Norwegian Police Association and 

its Bergen Branch in front of domestic courts, but contemporarily Mr. Bratholm did the 
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same. However, while the associations withdrew their accusations in the early 1990s, 

Mr. Bratholm did not pull back and the Oslo City Court condemned Mr. Nilsen and Mr. 

Johnsen to the payment of a fine for the defamatory statements that they, in particular, 

had made against Mr. Bratholm. The applicants then appealed to the Supreme Court 

(Høyesterett) which, however, uphold the City Court’s Judgment. Eventually, Mr. 

Nielsen and Mr. Johnsen lodged an application with the European Commission of 

Human Rights in 1993 complaining that the City Court and the Supreme Court’s 

judgment had unjustifiably interfered with their right to freedom of expression ex art. 10 

ECHR. The application was declared admissible and then submitted to the ECtHR in 

1999. The Court, first of all, remarked once more the vital importance of freedom of 

expression for both single individuals and democratic societies as a whole, then moved 

on to test whether the interference complained had been necessary in a democratic 

society, i.e. had corresponded to a pressing social need, had been proportionate to the 

legitimate aim pursued and whether the reasons given by the national authorities to 

justify it were relevant and sufficient (para. 43). The ECtHR spent some words 

observing that the case had its background in a long and rather heated public debate, 

since the nature, the occurrence and the extent of violence perpetrated by the police had 

been at the centre of investigations «by university researchers, a committee of inquiry 

and the Prosecutor-General» as well as of discussions «in the literature, in the press and 

in the courtroom» (para. 46). Hence, there was no doubt about the public value of the 

case. Following the Strasbourg Court’s caselaw, the Court noticed that art. 10(2) ECHR 

allows a very little scope for restrictions on political speech or, more in general, on 

debates regarding issues of pubic interest, hence the kind of speech in issue benefitted 

from a privileged protection under the ECHR. Nonetheless, the Court stated that «even 

in debate on matters of serious public concern, there must be limits to the right to 

freedom of expression», hence the applicants should have acted within the boundaries 

set in the interest of the “protection of the reputation or rights of others”. In the Court’s 

view, then, the core issue was to determine whether Mr. Nielsen and Mr. Johnsen had 

exceeded the limits of permissible criticism. The Court held that, all the factual 

background considered, «the applicants were […] not entirely unjustified in claiming 
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that they were entitled to “hit back in the same way”» to Mr. Bratholm’s derogatory 

expressions - e.g. accusing the police of lack of integrity, covering up the actual facts, 

professing false motives for their actions, and using terms like “misinformation” and 

“despotism” (para. 27). It was significant that the applicants were elected 

representatives of the national and local police associations, and had been speaking also 

on behalf of the members of the police hence rightly feeling invested with an obligation 

to counter Mr. Bratholm’s attacks against the police’s working methods and ethics. 

Therefore, also seen that the statements at issue had represented a contribution to that 

public discussion, the Court found that «a degree of exaggeration should be tolerated in 

the context of such a heated and continuing public debate of affairs of general concern, 

where on both sides professional reputations were at stake» (para. 52). Eventually the 

ECtHR held that the applicants had not exceeded the limits of permissible criticism, 

because the admittedly harsh language in which they expressed their statements was not 

incommensurate if compared to Mr. Bratholm’s, himself a leading figure in the debate 

since an early stage. Accordingly, the interference with the applicant’s rights under art. 

10 was to be considered insufficiently sustained as well as disproportionate to the 

legitimate aim of protecting Mr. Bratholm’s reputation. Hence, art. 10 ECHR had been 

violated.  

 In the third case, the ECtHR was called to hand down a judgment in the 

controversy of Bergens Tidende and Others v. Norway (2000). A plastic surgeon, Dr. R., 

had been object of serious criticism in a newspaper by his patients, which had been 

interpreted by the Norwegian Supreme Court as accusations of lack of competence as a 

surgeon. The applicants submitted an application to the ECtHR complaining that the 

Norwegian Supreme Court’s judgment, requiring them to pay Dr. R. a certain amount of 

Norwegian kroner for damages due to defamation, constituted an unjustifiable 

interference with their right to freedom of expression under art. 10 ECHR. When 

analysing the case, the ECtHR first of all cleared out that the impugned measure did 

constitute an interference by a public authority with the applicants’ right, but it fulfilled 

two out of the three conditions of justification ex art. 10(2) ECHR: it was prescribed by 

law (Damage Compensation Act of 1969) and it was in pursuance of the legitimate aim 
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of protecting the reputation and rights of others. It remained to be seen whether it was 

necessary in a democratic society - the third condition of justification (para. 33). The 

Court reminded that such test requires to assess if the alleged interference met a 

pressing social need, if it was proportionate to the legitimate aim pursued and if the 

reasons provided by the national authorities to justify said measure were relevant and 

sufficient. The Court underlined once again that, although the States are left a certain 

margin of appreciation on the matter of limitations to a number of rights and freedoms, 

the essential function that the press fulfils in a democratic society must not be 

overlooked. Without overstepping certain boundaries especially as regards the 

reputation and rights of others, the press has the duty to inform the public of all ideas or 

issues that represent a matter of general interest (para. 48 to 50). In the Court’s view, the 

articles impugned did fit into these criteria since, recounting the personal experiences of 

women who had undergone plastic surgery, they «concerned an important aspect of 

human health and as such raised serious issues affecting the public interest» (para 51). 

As underlined in Bladet Tromsø v. Norway, the duties and responsibilities incumbent 

upon the press assume particular significance when the reputation and rights of others 

may be impacted, such as in this case (para. 53). Eventually, the Court said that it 

accepted that the articles published had serious consequences on the professional 

practice and reputation of Dr. R. Also the national courts had recognised that the 

criticism linked to Dr. R’s post-surgical care and follow-up treatment was justified and 

that his professional reputation would have been inevitably damaged in any event. But 

the ECtHR held that the undoubted interest of Dr. R to protect his professional 

reputation could not be considered as sufficient to outweigh the importance that a free 

press has for the public interest, especially when matters of legitimate public concern 

are involved. The State had hence provided relevant but insufficient reasons to justify 

that its public authority’s interference was necessary in a public society, and the 

measures applied by the Supreme Court on the newspaper were disproportionate to the 

legitimate aim pursued. Hence there had been a violation of art. 10 ECHR. 
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iii.iii. Sweden: not so easy to strike a fair balance 

Apparently, no case seeing Swedish populist radical right-wing political parties or party 

members involved in controversies regarding freedom of expression has yet been 

brought to the attention of the ECtHR either (again, at least none has been published). 

However, there are some judgments in which the ECtHR evaluated the way in which 

Sweden was protecting freedom of expression. 

 One case is Vejdeland and Others v. Sweden (2012), that also exemplifies the 

above-mentioned ECtHR’s approach allowing for restrictions on the protection afforded 

by art. 10 ECHR, that the Court tends to adopt when dealing with cases concerning 

freedom of expression or incitement to hatred. The circumstances of this case involved a 

group of neo-Nazis that was convicted for having distributed, in an upper secondary 

public school, leaflets the content of which was by the Swedish national courts 

considered offensive towards homosexuals. The applicants, Mr. Tor Fredrik Vejdeland, 

Mr. Mattias Harlin, Mr. Björn Täng and Mr. Niklas Lundström, distributed said leaflets 

on behalf of their organisation of belonging (the “National Youth”) by leaving them in 

or on the students’ lockers. The leaflets contained allegations characterising 

homosexuality as a “deviant sexual proclivity” having a “morally destructive effect on 

the substance of society”, the cause of AIDS and HIV. Mr. Vejdeland and the others 

claimed that their aim was to start a debate on the fact that education in Swedish schools 

lacked of objectivity, they did not mean to express contempt for homosexuals as a 

group. Eventually, the applicants’ case was assessed by the Swedish Supreme Court, 

that convicted the applicants for having committed an act of agitation against a national 

or ethnic group, hence violating the Swedish Criminal Code under art. 8 Ch.16. 

Consequently, Mr. Vejdeland and the others submitted an application to the ECtHR 

against Sweden for violation of their freedom of expression ex art. 10 ECHR. The Court 

found that the applicants’ conviction had amounted to an interference with their freedom 

of expression ex art. 10 ECHR, but this was common ground between the parties to the 

case. It remained to the Court to assess whether such interference had met the 

requirements under art. 10(2) ECHR, hence whether it was prescribed by the law, 

pursued a legitimate aim and was necessary in a democratic society in order to achieve 
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said aim (para. 47 and 48). As to the first point, the Court observed that the applicants 

had been convicted of agitation against a national or ethnic group in accordance with 

art. 8 Ch. 16 of the Swedish Penal Code, which did cover statements that threatened or 

expressed contempt for a group of people as to their sexual orientation. Therefore, the 

impugned interference was to be considered as sufficiently clear and foreseeable, hence 

“prescribed by law” within the meaning of the ECHR; also, the interference was to be 

considered as serving the legitimate aim of protecting the reputation and rights of others 

as ex art. 10(2) ECHR (para. 49). Then, the Court noted that, even taking into account 

what Mr. Vejdeland and the others claimed to be their aim in distributing the leaflets, 

regard must be paid to the wording of the leaflets and, «although these statements did 

not directly recommend individuals to commit hateful acts, they [were] serious and 

prejudicial allegations» (para. 54). Additionally, the Court remarked that inciting to 

hatred does not forcibly entail a call for an act of violence nor for any other criminal act: 

following the Court’s caselaw, «attacks on persons committed by insulting, holding up 

to ridicule or slandering specific groups of the population can be sufficient for the 

authorities to favour combating racist speech in the face of freedom of expression 

exercised in an irresponsible manner», and discrimination motivated by sexual 

orientation needs to be considered as serious as discrimination based on race, colour or 

origin (para. 55). The Court also noted that it was not negligible that, the leaflets having 

been left on the lockers of the students, they had been imposed on «young people who 

were at an impressionable and sensitive age and who had no possibility to decline to 

accept them» (para. 56). Lastly, the Court noted that even though the crime for which 

they had been convicted may lead to a penalty of up to two years’ imprisonment, the 

applicants were not sentenced to imprisonment, but to penalties ranging from probation 

to suspended sentences combined with fines - according to the Court, not excessive in 

the circumstances (para 58). Consequently, the ECtHR held that the measures 

undertaken by the Swedish authorities against Mr. Vejdeland and the other applicants 

were not disproportionate to the legitimate aim pursued, and that said measures had 

been relevantly and sufficiently justified by the Supreme Court. Therefore, the Court 

concluded that «the interference with the applicants’ exercise of their right to freedom 
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of expression could […] reasonably be regarded by the national authorities as necessary 

in a democratic society for the protection of the reputation and rights of others», and 

that no violation of art. 10 ECHR could be detected. 

 Another case on freedom of expression that saw Sweden before the ECtHR is 

Pihl v. Sweden (2014), that regards specifically defamatory or hate speech and the 

Internet. Mr. Rolf Anders Daniel Pihl had been subject of a defamatory online comment 

anonymously published on a blog, accusing Mr. Pihl of being involved in a Nazi party 

and of being a «real hash-junkie». Mr. Pihl reacted by posting a comment to deny what 

had been said about him and to ask for those posts to be removed, which was done the 

following day. Sustaining that the old posts could still be found, Mr. Pihl decided to 

make a civil claim against the small non-profit organisation that was running the blog 

arguing that said organisation should have been held liable for the anonymous’ 

comment. The claim was rejected by the Swedish Courts (at all levels, District, Appeal 

and Supreme), so Mr. Pihl lodged an application with the Chancellor of Justice but his 

application was rejected once more. Therefore Mr. Pihl submitted his application to the 

ECtHR complaining that the Swedish authorities had failed to protect his reputation, 

and that they had violated his right to respect for private life as protected under art. 8 

ECHR as well when they failed to hold the organisation liable. The ECtHR declared the 

application inadmissible as manifestly ill-founded. Indeed, the Court underlined that, in 

cases such as Mr. Pihl’s, it is necessary to strike the balance between, on the one hand, 

the right to freedom of expression enjoyed by an individual or group running an internet 

portal protected under art. 10 ECHR and, on the other hand, the right of an individual to 

the respect of his or her private life protected under art. 8 ECHR (para. 29). The Court 

stated that the rights guaranteed under art. 8 and art. 10 deserve equal respect but, as 

confirmed throughout its caselaw, «there will usually be a wide margin afforded by the 

Court if the State is required to strike a balance between competing private interests or 

competing Convention rights» (para. 27). In this specific case, the ECtHR recognised 

that although the comment on the blog had been offensive, it was not hate speech nor 

incitement to violence (para. 37); moreover, said comment had been posted on a small 

blog run by a small non-profit organisation unknown by the wider public, and it had 
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been removed from the blog the day right after Mr. Pihl made a complaint, after having 

been on the blog for only nine days (para. 30 to 34). The Court also pointed out that the 

scope of responsibility for those running blogs is regulated in Sweden by domestic law 

and, «had the comment been of a different and more severe nature, the association 

would have been found responsible for not removing it sooner» (para. 36). Therefore, 

the Court concluded that the Swedish authorities had acted within their margin of 

appreciation, and had struck a fair balance between the said exigencies at stake when 

they refused to hold the organisation liable for the anonymous comment (para. 38).  

Section II - How Far Are Political Associations Allowed to Go? 

i. The approach of the European Court of Human Rights 

Freedom of association, protected in art. 11 ECHR, is recognised as another of the 

fundamental weight-bearing columns of a democratic society. Art. 11 includes under its 

scope all kind of associations, but political parties are the associations that figure 

prominently in the caselaw of the ECtHR, together with religious associations and 

minority associations (ECtHR Guidelines, 2019). In the second chapter of the present 

dissertation, something has already been anticipated about the general approach of the 

European Court of Human Rights in cases concerning freedom of association as well as 

freedom of political association, and the possible measures lawfully adoptable to avoid 

abuses of this right (art. 17 ECHR) by restricting it, such as the particularly aggressive 

form of limitation represented by State bans on political parties. Indeed, in its caselaw, 

the ECtHR itself has consistently affirmed the essentiality of political parties in a 

democratic regime, hence political parties shall enjoy the rights and freedoms contained 

in art. 11 ECHR as well as in art. 10 ECHR. Indeed, the Court has consistently sustained 

the importance of political parties in ensuring the proper functioning of democracy and 

pluralism, to such an extent that any measure taken against them inevitably affects also 

freedom of association and democracy (Republican Party of Russia v. Russia, para. 78). 

However, art. 11(2) ECHR itself allows for exceptions and restrictions to freedom of 
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(political) association, under well determined conditions. In these regards, it has been 

seen that no international convention imposes a State neither to include such measures 

in their legal systems, nor to enforce them. However, it can be arguably said that 

international law does not advocate against the use of such practices either. Through its 

caselaw, the European Court of Human Rights has probably developed, at the 

international level, the most significant body of recommendations and standards on 

those particular types of associations that are political parties, including on State bans of 

political parties, which have often been provoked by leaders or members of a party’s 

exercise of freedom of expression, e.g. public speeches, conferences, editorials, books 

and so forth (ECtHR Press Unit, 2016; Frosini and Pennicino, 2017; Golubovic, 2013; 

O’Connell, 2009). Following the Court’s caselaw, drastic measures such as a-priori 

bans against specific political parties, or such as the dissolution of an entire political 

party, must be taken into consideration exclusively in the most serious cases, i.e. where 

fundamental democratic principles or political pluralism are endangered, or where the 

political association jeopardises the institutions of a State (ECtHR Guidelines, 2019). 

The ECtHR has set out two specific conditions according to which a political party may 

promote a change in the constitutional and legal structures of the State, or in the law: 

first, to achieve such changes, the party must recur to means that are legal and 

democratic; second, the aspired changes must themselves be compatible with 

fundamental democratic principles. Therefore, a political party can not claim the 

protection of the ECHR if its leaders incite to violence or propose policies that aim at 

destroying democracy, that disrespect democracy or flout democratic freedoms and 

rights (Yazar and Others v. Turkey, 2002). Following the Court’s rulings, it is important 

to take in consideration the content of a party’s programme, for it must not envisage any 

incitement to violence or uprising or, in sum, any other possible form of rejection of 

democratic principles. Additionally, the content of a programme must be taken together 

with the party’s leaders’ actions and the positions defended by them in order to 

determine the party’s intentions and aims before a possible dissolution (Partidul 

Comunistilor Nepeceristi and Ungureanu v. Romania, 2005; Freedom and Democracy 
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Party v. Turkey, 1999; Refah Partisi and Others v. Turkey, 2003; Herri Batasuna and 

Batasuna v. Spain, 2009).  

A more in-depth analysis of some relevant ECtHR cases on the matter may help better 

understand these dynamics and, especially, the Court’s approach to political party bans. 

The cases selected to be taken in consideration herein have already been mentioned in 

the second chapter of the present dissertation, but a more detailed insight in the Court’s 

reasoning is in order. Namely, four cases will be analysed, that also describe the 

evolution of the Court’s interpretation as regards freedom of political association: 

United Communist Party of Turkey and Others v. Turkey (1998), Socialist Party and 

Others v. Turkey (1998), Refah Partisi (the Welfare Party) and Others v. Turkey (2003), 

Herri Batasuna and Batasuna v. Spain (2009). 

 The case United Communist Party of Turkey and Others v. Turkey (1998) opened 

a new phase in the ECtHR caselaw. Indeed, before this case the Court’s decisions did 

not envisage any limitations to fundamental rights other than those explicitly contained 

in art. 17 ECHR. The case originated because the United Communist Party of Turkey 

(the TBKP), formed in June 1990, was soon dissolved in July 1991 following an order 

issued by the Turkish Constitutional Court on the grounds that the Party had inserted 

into its name the word “Communist”. Such an action was deemed contrary to the 

Turkish law. Additionally, the Party was punished because it was judged that it was 

encouraging separatism, by promoting the division of Turkey. The case was brought 

before the ECtHR, which found Turkey guilty for having violated art. 11 ECHR (not 

just art. 17). First of all, the ECtHR pointed out that art. 11 (as well as art. 8, 9 and 10) 

ECHR «require that interference with the exercise of the rights they enshrine must be 

assessed by the yardstick of what is “necessary in a democratic society”» (para. 45). 

Seen the value of political parties for a democratic society, «the exceptions set out in 

Article 11 are, where political parties are concerned, to be construed strictly; only 

convincing and compelling reasons can justify restrictions on such parties’ freedom of 

association», and «the Contracting States have only a limited margin of appreciation» 

when it comes to decide whether a necessity within the meaning of art. 11(2) exists 

(para. 45 and 46). Then, the Court held that the choice of name by a political party alone 
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could not justify such a drastic measure as dissolution of the party, not in the absence of 

other sufficient and relevant circumstances. Indeed, a political party’s choice of name, 

by itself, can not be accepted as justification for the party’s dissolution, not if no 

concrete evidence can be produced demonstrating that the TBKP, by choosing its name, 

had deliberately opted for a political line really and concretely menacing the Turkish 

society or State (para. 54). The Court recognised that the party’s programme did 

mention the Kurdish “people”, “nation” and “citizens”, but it never described them as a 

minority, nor did it make any claim neither for their secession from the rest of the 

Turkish people nor for them to be recognised any other form of special rights or 

treatment - it only claimed the recognition of their existence. The Court pointed out that, 

one of the essential traits of democracy being «the possibility it offers of resolving a 

country’s problems through dialogue, without recourse to violence, even when they are 

irksome», no justification can be welcomed for hindering a political association only 

because said association sought to bring to public debate the situation of a part of the 

population of Turkey; nor should said political party be punished because it wishes to 

contribute, by becoming active in the State’s political life, to find solutions for public 

problems by respecting democratic rules (para. 56 and 57). Finally, the Court underlined 

the necessity of comparing a party’s political programme with the party’s concrete 

actions and with the positions it defends, otherwise it may well be that a party’s 

programme conceals objectives or intentions different from the ones it formally 

proclaims. Nonetheless, the Court found that a measure as drastic as the permanent 

dissolution of the TBKP, which was ordered before the party could have had the chance 

to even commence its activities, «is disproportionate to the aim pursued and 

consequently unnecessary in a democratic society. It follows that the measure infringed 

Article 11 of the Convention» (para. 61). 

 The Socialist Party and Others v. Turkey case (1998) was decided the same year 

as the previous case, but the 1998 decision referred to proceedings initiated before the 

Court in 1997, when the European Commission on Human Rights referred the case to 

the Court. The case rose following the dissolution of the Socialist Party (founded in 

1988) accordingly to an order issued by the Turkish Constitutional Court in 1992. The 
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dissolution was motivated by the fact that the Socialist Party, in its political message, 

referred to two separate nations, i.e. the Kurdish and the Turkish. Hence, the 

Constitutional Court eventually judged that the Socialist Party was unlawfully 

encouraging separatism and was inciting a community, otherwise socially integrated 

with the rest of the Turkish population, to fight for the creation of a separate and 

independent federal State. First, the ECtHR recalled the importance of political parties 

as a form of association essential to the proper functioning of democracy, and that «an 

association, including a political party, is not excluded from protection afforded by 

Convention simply because its activities are regarded by the national authorities as 

undermining the constitutional structures of the State and calling for the imposition of 

restrictions» (para. 29). Moreover, the Court reiterated that, notwithstanding their 

respective autonomous particular sphere of application and role, art. 11 and art 10 

ECHR must be considered in each other’s light. Since there can be no democracy 

without pluralism, freedom of expression ex art. 10 covers also ideas or information that 

shock, disturb, offend. The initiatives of political parties being «part of a collective 

exercise of freedom of expression […]», it «entitles political parties to seek the 

protection of Articles 10 and 11 of the Convention» (para. 41). Then, the Court noted 

that the former chairman of the Socialist Party had indeed referred to the right to self-

determination and to secede of the “Kurdish nation”, but those statements had to be read 

in their context, where they did not encourage the Kurdish secession from Turkey. 

Instead, the intention behind those statements was to propose the establishment, in 

accordance with democratic rules, «of a federal system in which Turks and Kurds would 

be represented on an equal footing and on a voluntary basis», and to underline the fact 

that the federal system proposed by the programme of the Socialist Party would have 

not had any chance to concretise unless with the Kurds’ freely given consent, which 

should have been expressed via referendum (para. 47). The Turkish Constitutional Court 

had sustained that such a political programme was incompatible with the structures and 

principles of the Turkish State. But in the ECtHR’s view, this did not make the 

programme «incompatible with the rules of democracy»: on the contrary, the ECtHR 

held that «it is of the essence of democracy to allow diverse political programmes to be 
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proposed and debated, even those that call into question the way a State is currently 

organised, provided that they do not harm democracy itself» (para 47). Hence, the 

ECtHR sustained that democratic States should first and foremost promote open 

dialogue and debate. The sincerity of a political party leader’s statements or of a 

political party's programme must not be doubted unless otherwise suggested by concrete 

actions (para 48). In conclusion, in this case as well the ECtHR found Turkey in 

violation of art. 11 ECHR, since it judged the dissolution of the Socialist Party 

disproportionate to the aim pursued and consequently unnecessary in a democratic 

society.  

 In the cases analysed so far, the ECtHR ruled in favour of the applicants, finding 

that their right ex art. 11 ECHR had been violated when the political parties involved 

were dissolved. In the case of Refah Partisi (the Welfare Party) and Others v. Turkey 

(2003), submitted to the ECtHR by the at the time Commission of Human Rights in 

1998, the ECtHR did not find any such violation. The case was brought to the attention 

of the Commission and then of the Court by four applicants, i.e. the Welfare Party itself 

together with Mr. Necmettin Erbakan (at the material time, chairman of the Party and 

member of the Parliament), Mr. Şevket Kazan and Mr. Ahmet Tekdal (at the material 

time, both vice-chairmen of Refah and members of the Parliament). Refah Partisi was 

founded in 1983 and took part to a number of local and general elections until, in the 

general elections of 1995, it became the largest political party in Turkey and came to 

power by forming a coalition in 1996. However, in 1998 the Turkish Constitutional 

Court dissolved the Party on the grounds that it had become a “centre of activities 

against the principle of secularism” as safeguarded by the Constitution, and hence 

against the secular nature of the Turkish Republic; also, Mr. Erbakan was accused of 

supporting the use of force in order to achieve political ends and, more in general, the 

public declarations of the three leaders were considered unconstitutional. Therefore, the 

Constitutional Court ordered the dissolution of Refah Partisi and the banning of Mr. 

Erbakan, Mr. Kazan and Mr. Tekdal from sitting in the Parliament or from holding 

specific political posts for a five years time (the party’s assets had to be transferred to 

the Treasury). The ECtHR did not overrule the Turkish Constitutional Court’s decision 
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because, in this case, it found no violation of art. 11 ECHR. After having recalled the 

importance of political parties for the very functioning of a democratic society, as well 

as all the preliminary considerations on political parties, pluralism and democracy 

already underlined in the case United Communist Party of Turkey and Others v. Turkey 

(para. 86-89), the Court focused on its relevant caselaw concerning the place of religion 

in a democratic society and a democratic State (para. 90). It remarked the role of 

freedom of conscience and religion as essential for the «pluralism indissociable from a 

democratic society, which has been dearly won over the centuries»; nonetheless, in 

democratic societies, where several religions coexist within the same population, it may 

be necessary to limit this freedom so «to reconcile the interests of the various groups 

and ensure that everyone’s beliefs are respected» (para. 91). The Court emphasised the 

role of the State as impartial and neutral organiser of the actual exercise of these various 

religions, beliefs, faiths seen that its role must be «conducive to public order, religious 

harmony and tolerance in a democratic society». But the State can not assess on the 

legitimacy of religious beliefs, and it has also a positive duty «to ensure mutual 

tolerance between opposing groups» (ibid.). The ECtHR went on by stating that, in 

applying these principles to Turkey, the ECHR institutions have recognised that the 

principle of secularism clearly is one of the essential principles of the Turkish State, 

hence any attitude failing to respect that principle would not necessarily be accepted as 

being covered by the freedom to manifest one’s religion and will not enjoy the 

protection of Article 9 of the Convention (para. 93). The Court then reiterated that it is 

in the State’s authority to protect its institutions if they are jeopardised by the activities 

of an association (para. 96), and enumerated the two above-mentioned conditions on 

which a political party may promote a change in the law or in the constitutional and 

legal structures of a State, which do not include any violent action or any action aiming 

at the destruction of democracy. Indeed, «a political party whose leaders incite to 

violence or put forward a policy which fails to respect democracy or which is aimed at 

the destruction of democracy and the flouting of the rights and freedoms recognised in a 

democracy» will not be entitled to claim to the protection of the ECHR against penalties 

imposed on those grounds (para. 98). It is not to be excluded the possibility that political 
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parties might attempt to derive from their rights under art. 9, 10 and 11 ECHR the right 

to conduct activities in the concrete intended to destroy freedoms and rights enshrined 

in the Convention, thus endangering democracy itself; but «no one must be authorised 

to rely on the Convention’s provisions in order to weaken or destroy the ideals and 

values of a democratic society» (para. 99). The ECtHR then reminded that it has 

happened throughout history that totalitarian movements, organised as political parties, 

destroyed democracy from within after having prospered under democratic regimes. 

Having reiterated that political parties’ freedom of association can be restricted 

exclusively for compelling and convincing reasons, that the State has a very limited 

margin of appreciation in determining whether a necessity ex art. 11(2) ECHR exists, 

and that drastic measures such as «the dissolution of an entire political party and a 

disability barring its leaders from carrying on any similar activity for a specified period» 

may be applied only in the most serious circumstances. Thus, if a political party that is 

animated by the values imposed by a religion respects the two conditions enumerated 

above (i.e. in para. 98), it can not «be regarded as intrinsically inimical to the 

fundamental principles of democracy, as set forth in the Convention» (para. 100). All 

this considered, the Court sustained that the speeches and acts of Refah’s leaders and 

members taken into consideration and cited by the Constitutional Court were imputable 

to the party in its entirety (para. 113-115) and had revealed a long-term policy aiming at 

setting up a sharia-based regime within the framework of a plurality of legal systems. 

For the attainment of such objective, the party had not excluded to recur to force (para. 

116). Also, seen that the party did have concrete opportunities to put its policy into 

practice (para. 110), but given that such plans were in pursuance of a vision of the State 

incompatible with the values and the concept of “democratic society”, the Court held 

that it was reasonable to consider that the decision taken by the Turkish Constitutional 

Court met a “pressing social need” and was “proportionate to the aim pursued” (para. 

132), thus not violating the ECHR.  

 The last case analysed here is the Herri Batasuna and Batasuna v. Spain case 

(2009). Herri Batasuna and Batasuna were, respectively, an electoral coalition registered 

as political party in 1986 and a political party registered as such in 2001. To be precise, 
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in 1997 the Spanish Supreme Court sentenced a number of the members of Herri 

Batasuna’s national directorate to imprisonment for collaboration with an armed 

organisation; following these events, Euskal Herritarrok (“EH”) was formed in 

September 1998 to stand in the Basque elections to be held in October 1998, initially as 

an association of voters, then as a proper political party. Then, in March 2001 Batasuna 

filed documents to be registered as a political party. The case originated from the 

decision of the Spanish Supreme Court to declare both Herri Batasuna and Batasuna 

illegal in 2003, hence ordering their dissolution and liquidating their assets. The 

Supreme Court acted on the grounds of the Institutional Law no. 6/2002 on political 

parties (Ley Orgánica 6/2002 de Partidos Politicos, the “LOPP”), that sets out the 

grounds on which political parties may be dissolved or their activities suspended by a 

Supreme Court’s order. The law also specifies that, after the dissolution of a political 

party has been ordered, first of all the dissolved party must cease all activity; then, said 

party may neither set up a political organisation nor use an existing party in order to 

pursue the activities of the party that has been declared illegal and dissolved. To verify 

the possibly alleged continuity between an existing and a dissolved party, the Supreme 

Court needs to take into consideration the presence of substantial similarities between 

the two, or else other evidence such as the identity of their members or leaders, their 

funding or their support for terrorism or violence. Herri Batasuna, Batasuna and EH 

were brought before the Supreme Court because they had allegedly breached the LOPP 

on account of a number of activities demonstrating a conduct inconsistent with 

democracy, democratic practice, constitutional values and citizens’ rights. While 

recognising the essential role of political parties as standing at the foundations of 

political pluralism, the Supreme Court remarked that any their activity restricting the 

fundamental rights of others or involving the use of violence could not be tolerated. 

Bearing in mind the history of fight against terrorism in Spain, the Supreme Court held 

that it had been found that the applicant political parties were linked to the terrorist 

organisation ETA and were instruments of ETA’s terrorist strategy. Consequently, the 

political parties concerned applied to the ECtHR complaining that their rights under art. 

11 ECHR had been violated, and arguing that the only purpose behind their dissolution 
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was that of hindering, if not eliminating, political debate in the Basque Country, the 

judgment thus being illegitimate in its aim, not necessary in a democratic society and 

disproportionate. The ECtHR reminded once more the principles, well-established in its 

caselaw, that there can be no democracy without pluralism and that drastic measures 

such as the dissolution of a political party can be taken only in the most serious cases; 

the Court also remarked the conditions on which a political party may promote a change 

in a state’s law or legal and constitutional structure (para. 76 to 83). The ECtHR found 

no reason to depart from the judgment of the Spanish courts, hence found no violation 

of art. 11 ECHR. In its opinion, the Spanish Court had arrived at the conclusion that the 

applicant parties and the ETA were linked, which was reasonable in the ECtHR’s view 

since the conduct of the applicants brought «a strong resemblance to explicit support for 

violence and the commendation of people seemingly linked to terrorism», and it could 

«be considered to be capable of provoking social conflict between supporters of the 

applicant parties and other political organisations, in particular those of the Basque 

Country» (para. 86). Also, «the climate of confrontation created by the applicant 

parties» having risked to provoke «intense reactions in society capable of disrupting 

public order, as has been the case in the past» (para. 86), and seen the situation that 

Spain had been confronted with for many years as regards terrorist attacks - «more 

particularly in the “politically sensitive region” of the Basque Country», the ECtHR 

found that the existing link between ETA and the applicant parties could objectively be 

considered as representing a threat to democracy (para. 89). All this considered, the 

ECtHR held that the actions and speeches imputable to the applicants gave a clear 

enough picture of the societal model by them advocated and envisaged, which was 

incompatible with the very concept of a “democratic society” (para. 91). Therefore, the 

sanctions imposed on the applicants by the Spanish Supreme Court responded to 

“pressing social needs”, and were hence proportionate to the legitimate aim pursued and 

necessary in a democratic society. 
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ii. Freedom of political association and political party bans in the caselaw of 

the Scandinavian countries’ courts: “all quiet on the northern front” 

ii.i. The Danish courts 

Surprising as it may seem, if on the one hand Denmark has been involved in a number 

of cases before the ECtHR regarding alleged violations of freedom of expression, on the 

other hand, following a research in the online databases containing the decisions by the 

European Court of Human Rights, it appears that no cases exist (or, at least, none has 

been published) in which Denmark was held liable in front of the ECtHR for alleged 

violation of the right to freedom of political association due to a misapplication of the 

constitutional provision contained in art. 78(2) or (3) of the Danish Constitutional Act 

(envisaging permanent or temporary dissolution of political associations under well-

established conditions). Since no cases could be traced back by drawing on the ECtHR 

caselaw database, the online databases containing the rulings from the Danish domestic 

courts have been searched, but unsuccessfully, hence it seems that art. 78(2) or (3) has 

never been used at the domestic level either. Furthermore, it has been seen that no 

preventive ban against any specific (more or less extreme) right-wing political party 

exists in Denmark, consequently no related cases could have been found neither at the 

domestic courts nor at the ECtHR level. 

ii.ii. The Norwegian courts 

As seen, the Norwegian legal system does not envisage any form of preemptive ban 

against political parties, hence no cases have been tried before the national courts on the 

matter. Rather, the approach would be that of punishing the possible criminal offences 

committed by the members of political parties or by the political party as a whole, if that 

is the case (clearly, provided that any such offences are committed). Indeed, as 

mentioned in the previous chapter, art. 128 of the Norwegian Criminal Code establishes 

that a punishment amounting to a fee or imprisonment shall apply to any person who 

may form an organisation of military nature, or may somehow be associated with said 

organisation by means, for example, of providing financial or non-financial support, 
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recruiting members; the same treatment will be reserved to any individual who may 

recruit in Norway persons for carrying out military activity on behalf of a foreign State. 

Additionally, art. 129 specifies that will be also punished any person who may form, 

participate in, recruit members into or provide financial or other material support for an 

organisation that points at damaging Norway’s autonomy or fundamental national 

interests by violent means. However, these articles do not explicitly mention a specific 

type of political association for instance displaying a particular ideology that must not 

be formed at all, e.g. national-socialist parties or associations and the likes. Indeed, in 

the section dedicated to court cases on freedom of expression and hate speech, it has 

been seen that a number of cases have reached even the ECtHR - albeit not many 

regarded exponents of populist right-wing political parties or groups, rather single 

individuals partisans of more or less extreme-right ideas. 

ii.iii. The Swedish courts 

It has been seen that, in art. 24 Ch. 2, the Swedish 1974 Instrument of Government 

allows for the introduction of ordinary law that aims at restricting the right to freedom 

of association to all those organisations that may engage in activities that are of a 

military (or similar) nature, or that represent persecution of a population group. 

Especially since the 1990s Sweden was confronted with an unprecedented increase in 

the activity of neo-Nazi groups but, in order to deal with extreme right groups’ 

militancy and to cope with this new situation, the role of the judiciary has been of the 

outmost relevance, meaning that the major adjustments have, since then, been carried 

out through a re-adaptation in the application of already existing laws by the courts. For 

instance, in two different cases of 1996 and 1997 the Supreme Court was called to rule 

on situations involving individuals who had worn, in public, armbands with Swastikas 

sewed on them. The Court held that the law regarding political uniforms could not have 

been applied, otherwise the Instrument of Government’s protection of freedom of 

expression would have been infringed. However, in another case always from 1996, the 

Court extended the interpretation of the relevant provisions so that the prohibition of 

persecution of population groups would have covered also public display of symbols 
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and emblems or public wearing of garments relating to racial hatred or extreme right 

ideologies - following sentences established that also “Sieg Heil” shouts and the Nazi 

salute shall be considered as acts of persecution of a population group (Widfeldt, 2001). 

To assess whether any further case may have been found on the matter of temporary or 

permanent dissolution of political associations or parties, the online database of both the 

ECtHR caselaw and the Swedish courts caselaw have been searched, but unsuccessfully.  

iii. The Scandinavian countries on the stand before the European Court of 

Human Rights 

iii.i. Denmark: important cases on negative freedom of association, but no concrete 

application of article 78(2)(3), Const. Act 

It has been seen that, following a simple research in the online database containing the 

decisions by the European Court of Human Rights, it appears that art. 78(2) and (3) of 

the Danish Constitutional Act, envisaging permanent or temporary dissolution of 

political associations under well-established conditions, has never been used. Or, at 

least, no cases appear to have been brought to the attention of the ECtHR where Danish 

political parties or political associations claimed to have been unlawfully dissolved by 

the Danish courts. 

On the contrary, the ECtHR has been called to issue a judgment in a number of cases 

concerning Denmark and regarding freedom of association more in general. One of the 

most cited among these cases dates back to 2006, i.e. Sørensen and Rasmussen v. 

Denmark. This case regarded freedom of association in the form of trade unions, hence 

no political party was involved. Nonetheless, the Court’s assessment remarking some 

general principles concerning freedom of association proves to be interesting. The 

ECtHR focused especially on the principle of negative freedom of association, holding 

that art. 11 ECHR shall also be understood as encompassing a negative right to freedom 

of association, meaning a right not to be forced to join an association. As regards trade 

unions, the compulsory requirement to join a specific trade union can in some occasions 
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be allowed under the ECHR, but «a form of such compulsion which […] strikes at the 

very substance of the freedom of association guaranteed by Article 11, will constitute an 

interference with that freedom», and this was especially true for the case of the two 

applicants Mr. Sørensen and Mr. Rasmussen. Additionally, the exercise of freedom of 

association may indeed involve a number of other Convention rights, but art. 11 ECHR 

is particularly connected with art. 9 and 10 ECHR. In fact, the importance that both the 

negative and the positive right to freedom of association are effectively guaranteed is 

given also by the fact that only by ensuring these rights the protection of personal 

opinions guaranteed by art. 9 and 10 ECHR can be effectively secured, which is one of 

the purposes of freedom of association ex art. 11 (para. 54). In its exercise, freedom of 

association implies a certain extent of freedom of choice, concretely represented by the 

right to join bur also not to join or to withdraw from an association. In this regard, 

personal autonomy is by the Court considered as an important principle, an essential 

corollary to the individual’s freedom of choice implicit in art. 11 ECHR «and 

confirmation of the importance of the negative aspect of that provision» (ibid.). The 

ECtHR also added that actual respect for freedom of association may not be simply 

reduced to a mere duty of not interference on the part of the State. It is true that, as far 

as art. 11 is concerned, the essential object is the protection of the individual against 

arbitrary interference by public authorities with the exercise of the relevant right. 

However, in certain circumstances the State may be obliged to intervene and to take 

appropriate and reasonable measures to secure the effective enjoyment of the right to 

freedom of association. Indeed, by virtue of art. 1 ECHR, contracting parties of the 

Convention «shall secure to everyone within [their] jurisdiction the rights and freedoms 

defined in…[the] Convention» (para. 57), hence public authorities have the duty to 

guarantee the proper functioning of an association or political party, even when they 

annoy or give offence to persons opposed to the lawful ideas or claims that they are 

seeking to promote. In any case, «regard must be had to the fair balance to be struck 

between the competing interests of the individual and of the community as a whole», 

regardless of whether the case under scrutiny is analysed in terms of interference by the 
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public authority that needs to be justified or in terms of positive duty on a State (para. 

58). 

iii.ii. Norway: relevant cases on freedom to peacefully demonstrate, no traces of cases 

involving political parties 

In the case of Norway as well, from a research in the online database containing the 

decisions by the European Court of Human Rights, no cases appear to have been 

brought to the attention of the Court in which Norwegian populist right-wing political 

parties or political associations claimed to have been unlawfully dissolved by the 

Norwegian national courts. This result is not unexpected since, as seen, the Norwegian 

legislation does not envisage any ban on political parties, nor any norm allowing for the 

dissolution of such parties. It only condemns to specific penalties anyone who may form 

or participate to organisations that pursue violent objectives or pursue their aims by 

violent means (art. 129, Criminal Code). Another example of criminalisation of the act 

of forming an association regards terrorist organisations under article 136a, but no such 

cases have been brought before the ECtHR involving Norway (at least none seems to 

have been published so far). On the contrary, the ECtHR has been involved in a number 

of cases concerning Norway and regarding freedom of association in the form of trade 

unions, or freedom of assembly - which is protected under art. 11 ECHR together with 

freedom of association.  

For instance, in the case of Drieman and Others v. Norway (2000) Greenpeace activists 

had used and manoeuvred dinghies to carry out an operation to obstruct whaling in the 

exclusive economic zone south-west of Egersund (Norway). The case was also brought 

before the Norwegian Supreme Court, that considered whether the convictions against 

the Greenpeace activists were compatible with art. 10 and art. 11 ECHR. The Supreme 

Court held that the conditions for restricting freedom of expression and freedom of 

peaceful assembly under the second paragraph of the two provisions had been fulfilled. 

Therefore, the applicants complained before the ECtHR to have been violated by the 

Norwegian authorities in their rights ex art. 10 and 11 ECHR, since they had been 

prevented from carrying out their right to freedom of peaceful demonstration against the 
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practice of whaling. The ECtHR found that the measures adopted by the Norwegian 

authorities had a legal basis in national law, and such «relevant law was sufficiently 

accessible and foreseeable to meet the quality requirement flowing from the 

autonomous concept of lawfulness» ex art. 10(2) and art. 11(2) ECHR. In the Court’s 

view, it was reasonable to understand the measures by the national authorities as having 

been taken for the prevention of disorder or crime, or for the protection of other’s rights 

and freedoms. As to the necessity of the measures, the court stated that the activists’ 

conduct «could not enjoy the same privileged protection under the Convention as 

political speech or debate on questions of public interests or the peaceful demonstration 

of opinions on such matters». Consequently, the Norwegian authorities were found to 

have acted within their margin of appreciation since they had responded to the 

interference having in mind the public interest. The interference complained of by the 

appellants was found supported by relevant and sufficient reasons, proportionate for the 

purposes of art. 10(2) and 11(2), and could reasonably be viewed as necessary in a 

democratic society. 

iii.iii. Sweden: significant cases on freedom of association and trade unions, no cases 

regarding political parties 

Again searching on the online archive containing the caselaw of the European Court of 

Human Rights, it seems that Sweden aligns to its neighbouring Scandinavian countries, 

since it has not been brought before the ECtHR for cases relating to alleged violations 

of art. 11 ECHR on freedom of association in the form of political parties - or, at least, 

none has been published yet. However, as Denmark and Norway, also Sweden has been 

involved in cases regarding freedom of association in its more general form, especially 

as regards trade unions. These judgments have contributed to increase the caselaw-

based rules and principles that shall be followed by the ECHR contracting States, such 

as the positive obligation States have to protect the individual against any abuse of 

power by a trade union (but always in the optic of striking a fair balance between the 

relevant competing interests). In this respect, among other cases, also in Johansson v. 

Sweden (1990) the, at the time existing, European Commission on Human Rights stated 
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that the right to join a trade union must be effective, and for this to happen it is also 

necessary that the State protects the individual against any possible abuse of dominant 

position by trade unions - which, for instance, might occur where exclusion or expulsion 

was not in accordance with union rules, where the consequences of said exclusion or 

expulsion resulted in exceptional hardship, or where the rules for exclusion or expulsion 

were wholly unreasonable or arbitrary. Another example is provided by cases such as 

Schmidt and Dahlström v. Sweden (1976), where the ECtHR has cleared out that art. 11 

does not make any distinction whatsoever between the responsibilities of a contracting 

State as employer and its functions as holder of public power, so art. 11 must be 

interpreted as binding also upon the State-employer - independently from whether its 

relations with its employees are governed by private or public law (ECtHR Guidelines, 

2019). There are also cases, always concerning the rights of individuals in respect of 

trade unions, that remark the importance of negative freedom of association, i.e. the 

right not to join a trade union or association in general (e.g. Gustafsson v. Sweden, 

1998), but none appears to have involved political parties or their members, nor more 

general political associations and groups or their members - at least, as said, none 

appears to have been published. 
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Summing up 

Following the caselaw of the ECtHR, a democratic society can not be considered as 

such in the absence of actual free participation to the political life through political 

associations and parties, and free expression of opinions. Freedom of political 

association and of expression stand at the very foundations of a democratic society, and 

they are essential for both the individuals’ and the society’s development and progress, 

as well as for pluralism. The Court has often underlined that democratic States should 

first and foremost promote open dialogue and debate, for which freedom of expression 

in both written and spoken form as well as the presence of diverse political parties are 

essential. However, both said rights can be subject to limitations, for no one is entitled 

to abuse of his or her own right to freedom of expression and association to violate 

other individuals’ rights, or to pursue objectives contrary to the spirit of the ECHR. 

However, the Court has often remarked that any such limitation must be construed 

strictly, for only convincing and compelling reasons can justify restrictions on such 

fundamental freedoms, especially when said restrictions are of a particularly strong 

nature - e.g. political party bans or dissolution of political parties.  

The Scandinavian domestic courts have generally followed the general principles 

enshrined within the ECHR and set out through the ECtHR caselaw, but it is not simple 

to strike a fair balance between concurrent exigencies, especially when fundamental 

rights are at stake. Therefore, it has been seen that sometimes the judgments of the 

Scandinavian domestic courts, when brought to the attention of the ECtHR, have been 

upheld, while some other times they have been overturned when deemed necessary 

according to the core values and principles expressed in the ECHR - also triggering 

intense public debates (e.g. Danish Cartoons case or Pastor Åke Green case). 

At the domestic level, the courts of Denmark, Norway and Sweden have often been 

called to decide on cases regarding defamatory utterances or even hate speech, 

demonstrating the willingness of the relevant national authorities to prosecute and 

convict especially discriminatory or hate speech, or otherwise insulting or degrading 

expressions. It appears that the courts do not refrain themselves from convicting also 

political party members for insulting or hateful utterances - such as Rasmus Paludan, to 
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cite one recent example in Denmark; however, it seems that it has happened more often 

for the courts to punish individuals belonging to, or affiliated with, particularly 

extremist, marginal political groups rather than members of mainstream populist radical 

right-wing political parties (e.g. Kjuus case or the Boot Boys case).  

The fact that no relevant cases concerning freedom of political association and political 

party bans could be found to have been brought in front of the Scandinavian countries’ 

domestic courts may be due to a number of factors: first of all, it may well be due to the 

above-mentioned linguistic barrier, or to the fact that they have not been published. But 

it more likely depends on the fact that no ban against specific political parties is 

envisaged by the legislation of a country, that instead only includes reactive measures to 

answer to possible negative consequences of a political party or associations’ actions. If 

a legal system does not envisage any form of preemptive ban against specific typologies 

of political parties, forcibly no cases will be found on the matter. Also, no political party 

or political association has actually been dissolved even where the law theoretically 

allows it, for instance in Denmark, and this in turn may be due to the fact that often 

political party bans are considered as a measure of last resort. Rather, in the 

Scandinavian countries the preferred approach would seem to be that of punishing the 

possible criminal offences committed by the members of political parties or by the 

political party as a whole, if and when any such offences are committed. 
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Concluding Thoughts 

The history of the Nordic countries since the early 1800s basically is the history of two 

Kingdoms (the Danish and the Swedish) that turned into five states (Denmark, Finland, 

Iceland, Norway, Sweden) today independent and well distinguished, but at the same 

time interrelated. Since the moment when the five Nordic countries started to take their 

current form, i.e. since the independence of Finland from the Kingdom of Sweden, and 

of Iceland and Norway from the Kingdom of Denmark, they started to walk at least 

partly different historical and political paths that have contributed to shape their mood 

to constitutionalism as well.  

It is true that the Nordic countries share similarities, in that their past histories had 

overlapped for a long time, and they are widely recognised as liberal democracies 

almost par excellence since they consistently rank among the the most pacific countries, 

displaying high development levels, strong economies, one of the most advanced 

welfare state systems, elevated levels of social cohesion and outstanding performances 

in terms of human rights standards and practices, protection and promotion. These 

countries also share a (not so common) conception of the State as essentially being at 

the service of its citizens who, in turn, profoundly trust the State and its institutions. 

Probably the most evident concretisation of this relationship is represented by the 

profound trust and the great consideration the Nordic Parliaments, being the essential 

representative of democracy itself, tend to benefit from in the eyes of the Nordic 

countries’ citizens. Following this idea, the courts in the five countries have generally 

tended to exercise some degree of self-restraint, especially when it comes to decide 

about the constitutionality of ordinary law (as seen in relation to the Nordics’ approach 

to judicial review). Moreover, seen the affinities they have under a legal perspective, the 

Nordic countries are often perceived as constituting a stand-alone legal family, though 

separated in two groups alongside the lines of the so-called East-West divide. Indeed, 

the legal systems of the Nordic countries do share some similarities that have been 

identified, for instance, in the limited importance of legal formalities, the realism and 

pragmatism in their legal approach and legal mind, as well as a specific legal method 
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that is a mixture of case law and statutory law and that entails an approach to legal 

problems less conceptualised and theoretical; also, the absence of civil codes and the 

importance of the travaux préparatoires in the interpretation of the legislation. 

However, usually most of the arguments sustaining the existence of a stand-alone 

Nordic legal family are based on the similarities that can be found in the field of private 

law rather than in the field of constitutional law. As regards the latter, the theory of 

Kaarlo Tuori on the three levels of law has been taken into consideration, a theory 

implying that the further one moves down from the surface layer (i.e. legal norms) to 

the middle layer (i.e. legal culture) and to the deep structure (i.e. general principles and 

values), the more similar the Nordic countries’ constitutional systems tend to grow. This 

means that at the surface level, which is expressed through the constitutional text, the 

most significant differences are likely to be found, while at the level of legal culture the 

similarities are likely to be more significant until becoming the most significant at the 

level of deep general values and principles (Krunke and Thorarensen, 2018). As regards 

the historical and legal divide among the Nordic countries between an Eastern and a 

Western group - i.e. the former comprising Sweden and Finland, the latter Denmark, 

Norway and Iceland -, the demarcation lines between these two groups have grown 

blurred, not only due to typically Nordic phenomena such as the legal and cultural 

cooperation carried out through the Nordic Council or the Nordic Lawyers’ Meetings, 

but also due to the European integration process, which has majorly contributed to this 

development. In fact, currently Denmark, Sweden and Finland are full EU member 

states (even though with some opt-outs in specific policy areas in the Danish and the 

Swedish case), whereas Norway and Iceland are only members of the EEA. 

Additionally, all the five Nordic countries have joined the Council of Europe, hence 

being subject to the jurisdiction of the European Court of Human Rights and having had 

to adjust their human rights provisions (where needed) to the standards established by 

the ECHR and through the ECtHR’s caselaw. Therefore, it appears that the theory by 

Tuori may fit rather well the Nordic countries, since they do seem to have in common a 

legal, political and societal mentality which is different under several perspectives from 

any other country or legal family (at least) in Europe. In this sense, and seen their 
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remarkable accomplishments, they are unique and exceptional. At the same time, these 

countries’ paths have been increasingly intersecting with those of the EU member states 

and of the member states of the Council of Europe, thus building a number of strong 

bridges with the rest of the European continent. 

Notwithstanding their undeniable achievements, the Nordic countries have been facing 

issues relating to raising nationalism and xenophobia, as well as to the growing appeal 

that far-right groups and, especially, populist radical right-wing political parties have 

been exercising on the electorate - with implications in terms of e.g. possible legislative 

acts shrouded in illiberalism and anti-pluralism (e.g. in Denmark, the “Imam 

legislation" or the requirement to shake hands to obtain the Danish citizenship), 

manifestations of intolerance (e.g. derogatory, degrading, hateful utterances on- and off-

line, far-right celebratory marches or terrorist attacks carried out by Scandinavian 

citizens), weak solidarity at European level (e.g. temporary reintroduction of internal 

borders controls within the Schengen area), and so forth. Especially during the past few 

years, these episodes and tendencies have been increasingly loosing their previously 

more sporadic nature. These dynamics have corresponded to a radicalisation in the 

voters’ political preferences especially during the 2010s, with a peak around the year 

2015. In the Scandinavian countries, the populist radical right parties Norwegian 

Progress Party, Danish People’s Party and Sweden Democrats, have consistently ranked 

among the top three biggest parties in their countries during the last ten years at least (in 

the case of Norway, even having served in the coalition government), with a popular 

consensus growing even more decisively during the past five years. The economic and 

political agenda of these parties basically combines, on the one hand, the prioritisation 

of welfare support (first and foremost) for nationals in need with, on the other hand, 

profound skepticism towards immigration. Even if with some variations depending on 

the specific political party, such agenda has proven to be a rather successful recipe and, 

taken together with pragmatic leadership and effective party discipline, it contributes to 

explain the growing popularity of these political parties especially in recent years. In the 

words of Widfeldt, as the histories of these parties have shown, «their electoral fortunes 

have fluctuated, but where parties have disappeared, new and more durable ones have 
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emerged to take their place» (2018a: 24) and, especially in the light of these past few 

years, it seems that the populist radical-right is growing more and more legitimate and 

influential. It has been seen that these phenomena, often neglected or unknown by the 

outside observer, have been lapping with increasing vigour even the shores of the 

Nordic fjords, so much so that today they arguably represent veritable challenges for the 

much-vaunted democratic skeleton of the Nordic systems and societies.  

Following these considerations, some questions come rather naturally to mind: is the 

recent rise of the populist radical right - in the form of the political movements, groups 

and parties bearers of its ideals - actually putting the democratic order of the long-

standing Nordic liberal democracies at risk? If it is, how is that received in the 

government, and in laws relating to legal institutes such as freedom of expression and 

political association? The heart of the matter, in sum, and fundamental question 

informing the present dissertation is: what kind of protection (if any) do the Nordic 

constitutional Instruments and ordinary legislations envisage for the democratic order 

they stand for, in view of challenging times as those we are living today? 

In the attempt to answer this question, the present research has focused specifically on 

two legal institutes that are at the core of heated public debate, i.e. freedom of 

expression and freedom of political association. Particular attention has been paid to the 

possible presence of specific legislation against “hateful speech” or banning political 

parties, i.e. measures typical of so-called “militant democracies”, understood as limits to 

said fundamental freedoms for the sake of the dignity and rights of others and, more in 

general, aiming at safeguarding the tolerant, pluralist, non-discriminating essence of a 

liberal democracy.  

Freedom of expression and freedom of (political) association are universally recognised 

human rights, weight-bearing columns of any democratic system and society, in that 

they are indispensable for both the self-development of each individual and the 

formation of tolerant, diverse, plural societies. Denmark, Norway and Sweden are all 

member states of both the United Nations and the Council of Europe, and they are 

deeply connected to the European Union as well, even if at different degrees. Therefore, 
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the three Scandinavian countries have committed to the principles enshrined in the most 

fundamental international Conventions on Human Rights. Each one of these three 

countries upholds strongly the value of freedom of expression and of freedom of 

(political) association, dedicating to their protection ample space in their respective 

Constitutional Acts. Sweden was even the first country (in Europe at least) to dedicate 

not just one single general set of constitutional provisions, but an entirely separate 

Constitutional Act exclusively to freedom of expression via the press to which, later on, 

even two more were added so that today the Instrument of Government, the Freedom of 

the Press Act and the Fundamental Law on Freedom of Expression stand as 

constitutional safeguards of freedom of expression in all forms. This does not mean that 

said fundamental freedoms can not be restricted: in line with the international and 

European understanding, these rights are not considered to be absolute in nature, their 

enjoyment hence being liable to be limited under well specific conditions established, 

first of all, at the international and European level (e.g. art. 17, 10, 11 ECHR) and, 

second, also at the national level - i.e. necessary in a democratic society and in 

accordance to the principles of legality, proportionality and legitimacy, and then 

depending on the specific requirements set out by domestic constitutional and ordinary 

law.  

As far as the subject of interest for the present research is concerned, it appears that the 

Scandinavian countries do not operate following the same idea of “militant democracy” 

that can be found in other European countries such as Germany, France or Italy. This 

means that, in the Scandinavian countries, the general rules setting restrictions to 

freedom of expression and freedom of political association do not envisage any 

application, interpretation or limitation specifically tailored for cases of potentially 

dangerous political parties, such as populist radical right parties. As seen, on the one 

hand, the constitutional and ordinary legislations of the three countries do contain 

specific norms according to which the enjoyment of said two rights can be limited when 

deemed necessary for the protection of the physical integrity or of the dignity and rights 

of others. For instance, the Criminal Codes of all three countries mention a specific 

provision directly or indirectly criminalising so-called “hate speech” acts - i.e. in 
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Denmark art. 266b on group defamation, in Norway art. 185 on hate speech, in Sweden 

art. 8 Ch. 16 on agitation against a population group -, together with provisions more 

generally limiting freedom of expression by criminalising defamation, insulting 

behaviour, public incitement to violence, public incitement to or approval of terrorist 

acts and so forth. On the other hand, none of the Scandinavian countries’ legislations 

seems to envisage measures as much restrictive or drastic as preventive political party 

bans. All political associations can be formed, but their members can incur criminal 

liability if so established by the relevant provisions of the Criminal Code - or also, in the 

Swedish case, by the relevant provisions in the Fundamental Acts and, in the Danish 

case, by art. 78 of the Constitutional Act. Hence, it appears that no ban exists in none of 

the three Scandinavian countries working in a preventive (instead of reactive) fashion 

against potentially dangerous political parties, associations, movements, or groups, 

neither in fundamental nor in ordinary law, not even in relation to groups, movements or 

parties displaying extreme ideologies such as neo-Nazi or neo-Fascist groups. Only the 

Danish Constitutional Act in its art. 78(2) and (3) allows for a possible permanent or 

temporary dissolution also of political associations, not preventively banning any of 

them though. However, it seems that this article has never been applied in the concrete 

so far. All three Scandinavian countries’ legal systems criminalise the formation of, or 

participation into, associations that pursue violent aims or that pursue their aims through 

violent means, thus entailing criminal sanctions but not the dissolution of such 

organisation or party (as seen, except for Denmark, but no dissolution has ever actually 

occurred). So the approach generally preferred would rather seem to be that of seeking 

to punish whatever unlawful acts or utterances the possible political party or party 

members may commit, if they occur. 

Analysing the Scandinavian domestic courts’ approach, it seems that they have 

progressively and increasingly aligned their judgments to the reasoning and the caselaw 

of the European Court of Human Rights. In this sense a number of cases can be found, 

decided at either the domestic or the ECtHR level, where public defamatory, racist or 

hateful expressions have been condemned, i.e. where the right to not be discriminated 
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against and the right to have one’s dignity respected have been upheld against the right 

to freedom of expression. However, the courts have also upheld freedom of expression 

against disproportionate limitations and other possible competitive interests, especially 

in relation to matters of great public concern (e.g. Jersild v. Denmark). The general 

ECtHR caselaw includes a series of cases regarding freedom of political association and 

political party bans, but none involving either of the three Scandinavian countries. A 

number of cases decided by the Scandinavian courts (some even brought to the attention 

of the ECtHR) have been detected regarding freedom of association in the form of trade 

unions, or regarding limitations to freedom of assembly and to peaceful demonstration 

for the sake of others’ safety, dignity and rights; however, none could be found 

regarding freedom of political association, nor regarding temporary or permanent 

dissolution of political groups, organisations, parties, nor regarding bans on political 

parties. This is due to the fact that no legislation envisages any such practice in the 

Scandinavian countries or, even where this possibility theoretically exists, it is not 

applied; also, the proposals to introduce such practices have always been rejected by the 

parliamentary majorities so far. In the light of the increasing success of the populist 

radical right, why do the Scandinavian liberal democracies not feel the urgency to adopt 

more “militant” strategies to defend themselves? 

Scholars such as Mudde suggest that one of the elements characterising northern 

European societies is conformity, «which traditionally includes a high trust in state 

actors and institutions», and even «the most intolerant people [are] also the most 

conformist» (2016: 120). Conformity, together with a sort of automatic self-censorship 

applied by each citizen where it may be felt necessary, would have contributed to render 

the Nordic countries among the most tolerant in the world. Relying on that, it may be 

that the legislative power has never experienced a pressure so strong to feel the need to 

adopt legislations banning specific typologies of radical parties, not even the potentially 

most extremist. The basic tolerance to which the Scandinavian (and Nordic) societies 

tend to conform to may be in part reconnected to their experiences during the Second 

World War. Indeed, ethnic-national or racial discourses have since then tended to be 
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associated with the Nazi occupation, hence seen with suspect and disowned or rejected 

by all except the extreme right, which has been ostracised though (Mudde, 2016; 

Ravndal, 2018). At any rate, the basically indisputable characteristic of the 

Scandinavian (and Nordic) societies is their high level of social trust as well as their 

trust in State institutions, in general, and in the legislative power (i.e. the Parliament), in 

particular, the utmost representative of the people and of democracy itself. The general 

sentiment appears to be that of an essential trust in the choices of the majority and in the 

fundamental righteousness of their Parliaments, hence being somehow unquestionable 

that the latter would not let their countries take a truly illiberal turn. Consequently, if 

there is one State institution that deserves to be almost blindly trusted by its citizens, it 

must be the Parliament. The latter has also a power of control over the executive. To a 

further (Sweden) or lesser (Denmark and Norway) extent, the legislative organ has the 

competence to carry out interpellations or issue written questions, to prosecute ministers 

or to call for the intervention of control institutions such as the Parliamentary 

Ombudsman (Krunke and Thorarensen, 2018). 

More generally, it may be that the Scandinavian countries find themselves rather aligned 

with the idea, expressed also by the ECtHR, that dissolving or, more drastically, banning 

a political party represents a measure that should be used as very last resort, that might 

be discussed exclusively if every other possible option has failed. Instead of banning 

potentially challenging political parties, as said, the Scandinavian countries seem to 

prefer a more “reactive” approach in terms of application of harsh measures, i.e. to 

punish offences that represent abuses of the right to freedom of expression and of 

political association if and when they are committed. Also, when punishment follows 

the commission of criminal offences, the ultimate aim would seem to be not the 

punishment in itself, but the individual’s rehabilitation. This is the approach, for 

instance, adopted in the Norwegian judicial system, that tends to sentence individuals 

for their crimes but having in mind the rehabilitative purpose of a sentence since the 

very beginning. This is the logic behind the decision, for example, to limit life-sentence 

to a reclusion of a maximum of twenty-one years, a very long period during which a 

fundamental change within a person is hoped for and actually achievable - clearly, 
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though, if this period proves to be insufficient, it can be extended (i.e. “preventative 

detention”).  

In the Scandinavian countries also other alternatives to political party bans tend to be 

adopted, such as political strategies of isolation of the unwanted political parties, 

otherwise known as “demarcation”. For basically much of the post-war period, this 

strategy has represented one of the most widespread approaches in western liberal 

democracies towards small radical right parties: it concretises in the attempt of liberal 

democratic parties to exclude radical right parties from their political interactions and to 

continue with their programmes and politics just as if the unwanted parties did not exist. 

Perhaps Sweden provides the most evident example of this strategy among the 

Scandinavian countries: when populist radical right parties started to gain electoral 

support, the other mainstream liberal parties took a more explicit position by officially 

declaring such parties, like the Sweden Democrats, as not fitting into the democratic 

realm. Hence, the Sweden Democrats have been consistently excluded from the political 

game and interactions of the major parties in the country (especially the non-right-

wingers). This has not prevented the Sweden Democrats from having their electoral 

breakthrough and ranking among the three biggest political parties in Sweden (Bourne, 

2015; Mudde, 2019; Ravndall, 2018). The problem with populist radical right political 

parties today, even in the Scandinavian countries, is that the ideas they promote are 

catching on among the electorate, the language through which they frame salient 

political issues and topics is being used also by the political mainstream both right and 

left-wing, they are increasingly influencing the perception of the saliency of political 

issues, and they have grown sufficiently as political parties to weigh on the balance 

between governmental majority (or minority) and governmental opposition. A very 

recent example is provided by Norway: in January 2020 the Norwegian government has 

entered a difficult period after the Norwegian Progress Party left the centre-right 

government coalition, in which it was a minor ally of the current conservative 

Government led by Erna Solberg. The country will now be led by a minority 

government until the next general elections, that will be held in 2021 (BBC, 20 January 

2020; Corriere della Sera, 21 January 2020; La Repubblica, 20 January 2020). 
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Due to some limitations encountered (e.g. the linguistic barrier), it is not to be excluded 

that the present research could have led to different findings, at least in part. At any rate, 

the purpose of the present research endeavour has never been that of arriving to 

exhaustive conclusions or to give definite answers, rather that of contributing to broaden 

the range of existing literature on the Scandinavian legal systems and, possibly, to be the 

starting point for further research. 

In this regard, the analysis of the Scandinavian countries’ approach to freedom of 

expression and freedom of political association does provide food for thoughts and 

opens to a more general reflection and discussion about possibly one of the more crucial 

questions that liberal democracies are called to face, namely: how can they avoid to 

weaken their very essential values while, at the same time, defending themselves against 

possible threats embodying values opposite to the liberal democratic ones? Should these 

political parties, groups and ideas be deprived of any possibility to conquer public space 

and spread out? 

The general condemnation of hateful expressions that nowadays can be found not only 

within the three Scandinavian countries, but also in the rest of the European continent 

and, probably above all, at the supranational and international level, is not completely 

unchallenged. This is demonstrated by the fact that, as seen also throughout the present 

research, the ECtHR or the domestic courts are constantly called to decide on cases 

questioning the limits beyond which the essential freedom of expression can not be 

allowed to go. Indeed, the debate is far from having been exhausted, especially when 

hateful or racist speech is involved - i.e. types of expressions that clearly are against the 

values of tolerance, pluralism, non-discrimination, respect for the dignity of others that 

should be at the core of any democratic society. Some argue that, if liberal democracies 

condemn and punish what could be called more or less extremist speech, they may be 

undermining their own tolerant, pluralist essence. Indeed, as a matter of principle, the 

same statement that, to one person, sounds offensive to the point of being considered 

hate speech, can be another person’s dearest truth. If liberal democracy is founded, 

among other things, on equality of rights for all, then everyone should be free to express 

their opinions. In this regards, the perspective of Professor Cas Mudde (2016) on the 
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issue of whether or not to ban extremist speech is thought-provoking. In the Professor’s 

opinion, groups holding a minority political opinion - as radical or extreme right groups 

- should be considered as any other minority within a liberal democracy, hence they 

should be allowed to unconditionally voice their political opinions, regardless of how 

little these opinions are shared by the majority. Several reasons justify this position, for 

instance the idea that democracy functions at its best only when minority ideas or views 

are expressed unconstrained, so that the majority is put in the condition of knowing the 

real positions of the minority, and only then decide whether to take these latter into 

account or not; also, it would be beneficial for the partisans of liberal democracy 

because, if they were directly challenged by extremist opinions that could be freely 

expressed, they would be forced to justify their positions, which «could only strengthen 

trust in the democratic system» (ibid.: 131). Additionally, by giving extremists the 

chance to have their speech accepted, liberal democracies would send them the message 

that they can take part into the democratic game, hence possibly persuading them of the 

righteousness or convenience of democratic rules and, at the same time, perhaps 

strengthening the more moderate views and factions (as has happened e.g. in Northern 

Ireland with the dialogue between Sinn Féin and the Irish Republican Army). This 

would be in line with the essential tolerance that characterises liberal democracies, and 

would not be equivalent to endorse certain ideas since «democracies tolerate various 

behaviours and opinions that they don’t necessarily approve of» (ibid.: 132). It is feared 

that hateful or racist utterances may result into growing prejudice even among the 

population sharing the majority opinion, hence possibly leading to extremist policies. 

Mudde sustains that the only way to really overcome prejudice would be «by 

convincing people that prejudice is wrong to hold, not just to express», which can only 

be concretised «by openly engaging such prejudices in political and public 

debates» (ibid.: 133).  

Even admitting that this reasoning may apply to extremist groups, could it be equally 

valid for the ideas and rhetoric of the populist radical right? Indeed, populist radical 

right parties basically embrace liberal democracy, at least procedures wise; they do not 

(or not completely) embrace the core values of liberal democracy, i.e. tolerance, 
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pluralism, non-discrimination and so forth. Additionally, the problem with populist 

radical right parties is that often they (and, by extension, the ideological positions they 

hold) are seen as less problematic, if not unproblematic at all. If for the extreme right it 

is still rather difficult to find support within the political mainstream, the populist 

radical right parties and, above all, the ideas they espouse are more and more, if not 

embraced, at least tolerated not only at the purely political level, but also at the societal 

level. Let us just consider the generally more restrictive immigration and asylum 

policies proposed and adopted all over Europe, including in the Scandinavian countries, 

especially during the past five years by mainstream political parties not only from the 

right but also from the left wing of the political spectrum. If some twenty years ago 

populist radical right parties were not mainstream parties, after the turn of the twenty-

first century they have been increasingly becoming so. This means that the challenges to 

liberal democracy do not come from the outside or from the extremes of the political 

mainstream, but from within it. Also, populist radical right parties challenge the core 

values of liberal democracies in a more subtle way. So should they be given room to 

express and spread their ideas, no matter how undemocratic these may be and no matter 

how easily these could potentially catch on? 

The same questions can be extended to the restrictions possibly applicable to (more or 

less) extreme political associations or parties: limiting or banning democratic 

participation of extremist or populist radical right groups or parties can truly be 

considered as the utmost effective solution for a liberal democracy to defend itself?  

Mudde (2016, 2019) sustains that to limit the right to free speech, or the right to 

demonstrate, or to adopt repressive measures against one particular group that could 

later on be used against other groups (maybe not even radical nor right), not only would 

amount to an infringement of the rights of right-wing partisans, it would also weaken 

said rights more in general, hence undermining a liberal democracy. Only violent 

extremist groups should be directly, preventively and by default banned. Indeed, the 

scholar professes himself not preoccupied about the possibility that non-violent extreme 

parties may come to power through democratic means because, contrarily to what 
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happened e.g. in the 1933 Germany, today extremists find the opposition of strongly 

democratic elites and masses. Instead, the only reason justifying the banning of political 

organisations is if they are intrinsically violent. 

Often bans against extreme or radical right-wing political parties may be seen as last 

resort because, for instance, deemed ineffective if not counterproductive: on the one 

hand, such parties can re-emerge maybe displaying a more moderate approach and 

ideology (at least, as far as their public image is concerned); on the other hand, such 

drastic strategies of isolation may feed a perception of putative democracies that try 

their best to deny voice to parties deemed illegitimate, and hence they may increase 

those anti-system parties’ appeal to the general electorate. Or, possibly even worse, they 

may damage the overall quality of a democratic system itself, being undemocratic to 

exclude or marginalise certain segments of the electorate. Additionally, banning a 

political party or group does not prevent such party or group to conduct its activities 

anyways but undetected, which could be potentially even more dangerous because 

harder to be kept under control (Bourne, 2015; Mudde, 2019). Hence, often alternatives 

to political party bans are preferred as deemed more effective at moderating extreme 

right political parties and at marginalising populist radical right-wing parties. 

Furthermore, where to draw the line beyond which political ideas and organisations 

should or should not be banned? Indeed, it might be easier (i.e. more widely accepted 

by majorities in western liberal democracies) for majorities to agree about considering 

to ban extreme-right organisations such as neo-Nazi or neo-Fascist groups, but the 

problem is that, as mentioned, nowadays populist radical right parties, and the political 

issues salient to them especially, are not far from the political mainstream and hence are 

considered as less problematic, if not unproblematic at all. In the words of Mudde, 

«assuming we accept at least the right of populist radical right parties to exist legally, 

but we want to limit their electoral success and therefore political impact», which 

strategy may work best (2019: 144)? The scholarly and political debate has often 

focused on which alternative political strategy may be adopted by mainstream political 

parties to somehow contain potential challenging political parties or groups. The 

alternative political strategy of so called “demarcation” has already been discussed. 
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However, mainstream parties may also opt for another strategy known as “co-optation”, 

which has been adopted since the 1990s even becoming somehow the dominant model 

in western liberal democracies. This strategy entails the exclusion of populist radical 

right parties, but not of their ideas. In the concrete, this means co-opting only some of 

the anti-system parties’ policies in the mainstream parties’ political agenda with the aim 

of either reducing the appeal of these parties among the electorate, or of facilitating the 

incorporation and collaboration of such parties with mainstream parties. Another 

political strategy would be that of fully collaborating and incorporating both populist 

radical right positions and parties, so that they may be mainstreamed and normalised. 

The hope would be that the inclusion of these parties may have a moderating effect on 

them and on their public appeal, perhaps showing their unfitness to deal with the 

responsibilities of government - since they would be new to it. Nowadays populist 

radical right parties are increasingly incorporated, being more and more often in 

coalition governments, or supporting minority governments, or at least supporting the 

government opposition (such is the case also for the Scandinavian countries). So, 

populist radical right parties have been gaining so much political weigh that it would be 

counterproductive to exclude them - i.e. they may well play a key role in terms of 

political coalitions. There would also be a fourth strategy that is sometimes adopted by 

mainstream political parties, i.e. “confrontation”, meaning active opposition to both the 

political parties and their policies. However, this strategy is more often chosen in cases 

of very small or quite extreme political parties that are confronted on, and attacked for, 

their most extreme positions or for their (maybe allegedly) violent essence - i.e. 

propensity to act through, or incite to, violence. However, in terms of political strategy 

aimed at gaining and maintaining a certain electoral plafond, confrontation may be 

counterproductive especially when applied towards populist radical right parties since it 

may cause the estrangement of actual or potential voters - the mainstream political 

parties may be perceived, for instance, as not enough anti-immigration or anti-Islam 

even for their own voters (Bourne, 2015; Mudde, 2019). 
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In sum, no clear answer exists. Which approach works best depends on a number of 

conditions including, but not limited to, the magnitude of the challenges as much as the 

historical, geopolitical, societal coordinates in which said challenges manifest 

themselves - e.g. in the case in point, the history, legal and political culture as well as 

the legal philosophy of a country, the strength and solidity of both the liberal democracy 

and the populist radical-right, nowadays even the role and impact of the media. But it 

also depends on the key objective motivating the choice of the approach adopted. And 

this, in the words of Mudde, «is itself linked to what the understanding of (liberal) 

democracy is; more specifically, whether one believes that the intolerant should be 

tolerated» (2019: 143). This discourse extends not only to the question of whether or not 

to ban some specific political parties, but also to the question of how much should be 

allowed in the name of freedom of expression. Each situation should be assessed 

individually, it would probably be unfruitful to search for a “silver bullet”. Quoting 

Bull, these questions are very likely to «haunt us forever, because the answers are 

different depending on who you ask and where and when you ask them» (2009: 79). 
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