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“Forgiveness has nothing to do with absolving a criminal of his crime. It has
everything to do with relieving oneself of the burden of being a victim--letting go of the
pain and transforming oneself from victim to survivor.”

— C.R. Strahan
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Abstract

The international law relating to armed conflict has improved over the past
decades and its main target has been the protection of civilians and civilian objects. The
main international institution provided with the jurisdiction to prosecute the most serious
crimes of international concern is the International Criminal Court. Syria has been
suffering due to fights related to the internal armed conflict since 2012, and many have
been the testimonies on alleged violations of international treaties and customary law
there. For this reason, the aim of the dissertation is to understand whether the crimes
allegedly committed in Syria could be prosecuted by the International Criminal Court in
virtue of its founding Statute. To do that, some events, where crimes have been allegedly
committed against civilian population and objects, will be analysed and related to
relevant cases of the International Criminal Court. At the same time, the work of the
Office of the Prosecutor will be studied, specifically aiming at understanding the reasons

at the basis of her decision to start preliminary examinations and investigations.



ABBREVIATION

UNOCHA: United Nations Office for the Coordination of Humanitarian Affairs
ICC: International Criminal Court

OTP: Office of the Prosecutor

UN: United Nations

UNSC: United Nations Security Council

UNGA: United Nations General Assembly

OPCW: Organization for the Prohibition of Chemical Weapons

NIAC: non-international armed conflict

IAC: international armed conflict

AP: addition protocol

OAG: organized armed group



INTRODUCTION

1.1 Motivation

What happens within the international community when atrocities are being
committed in one country, especially against the civilian population? Which
international organ is called to bring justice and reparation for the victims and their
beloved ones? Is the International Criminal Court the most effective mechanism to
engage in the persecution of the perpetrators of the most serious crimes, given that it is
made by and of States, and that the ratification of the founding statute is elective? The
role of the International Criminal Court is subject to many factors, from the provisions
of its own statute, to the mechanisms for triggering the Court’s jurisdiction — especially
the role of the Security Council — and, finally, the willingness of the States to subject
themselves to the Court’s jurisdiction. Is it possible to convene on the notion that
accountability and justice can contribute to end the commission of the most serious

crimes, prohibited by the international humanitarian and human rights law?

The international humanitarian law — the law of armed conflict — has emerged and
evolved in the last decades, partly in relation to awful acts that have been committed
during armed conflict. The suffering of civilian victims has triggered changes within the
international community that, in turn, helped improve the prohibition and the protection
granted to civilians. This notwithstanding, civilians still are the majority of casualties in
any international and internal armed conflict. According to the Uppsala Conflict Data
Program (UCDP), armed conflicts have dramatically changed since 1945: international
(or interstate) armed conflicts have declined, while today the high number of armed
conflict is explained by the increase in internal (or intrastate) armed conflict!. The Syrian
conflict — chosen as a reference to try and answer the above-mentioned questions —
proved not to be different from any other armed conflict and, in fact, many are the

allegations of crimes against civilians.

! Peace Research Institute Oslo (PRIO). Trend in Armed Conflict, 1946-2017. May 2018. Available at:
https://reliefweb.int/sites/reliefweb.int/files/resources/Dupuy%2C%20Rustad-
%20Trends%20in%20Armed%20Conflict%2C%201946%E2%80%932017%2C%20Conflict%20Trend
$%205-2018.pdf. Accessed 17 October 2018.



https://reliefweb.int/sites/reliefweb.int/files/resources/Dupuy%2C%20Rustad-%20Trends%20in%20Armed%20Conflict%2C%201946%E2%80%932017%2C%20Conflict%20Trends%205-2018.pdf
https://reliefweb.int/sites/reliefweb.int/files/resources/Dupuy%2C%20Rustad-%20Trends%20in%20Armed%20Conflict%2C%201946%E2%80%932017%2C%20Conflict%20Trends%205-2018.pdf
https://reliefweb.int/sites/reliefweb.int/files/resources/Dupuy%2C%20Rustad-%20Trends%20in%20Armed%20Conflict%2C%201946%E2%80%932017%2C%20Conflict%20Trends%205-2018.pdf

For the peace process to work, at the conclusion of any armed conflict, there must be a
process of accountability against the perpetrators of such crimes. The institution that has
the broadest jurisdiction, both in terms of the crimes considered and the states over which
it can exercise such jurisdiction, is the International Criminal Court. In fact, since 2002,
the International Criminal Court was entitled with the task of contributing to the
prosecution of the most serious crimes, as stated in its preamble, namely the crime of
genocide, crimes against humanity, war crimes and, since 2010, the crime of aggression.
These crimes have been converted from international treaties or customary laws and
have been translated in many national legal systems, but are still committed largely at
the expenses of the civilian populations. For this reason, it is imperative to understand
its functioning mechanisms and, especially, the way the Office of the Prosecutor
establishes to open preliminary examinations on situations possibly evolving into cases

at trial.
1.2 Methodology

The dissertation consists of an analysis of reports, documents, judgements from
trials, UN resolutions and news articles in order to, first, trace the development of the
conflict and its main actors and, second, analyse the crimes from a legal perspective.

In order to describe the development of the conflict, sources have been selected among
the most known within the international community, as well as according to their
relevance in the context of the conflict: to name a few, CNN, BBC, Al Jazeera, The
Institute for the Study of War, etc. The main events, instead, have been retrieved
studying the reports of the Independent International Commission of Inquiry for the
Syrian Arab Republic, being the institution provided with the power to investigate all
the events taking place in Syria. Its periodical reports are composed by, specifically, oral
testimonies and collection of evidences, as well as recommendations to the international
community to comply with the relevant existing international humanitarian and human

rights law.

The legal analysis was traced starting from the judgements of the Trial Chambers of the
International Criminal Court (retrieved from the official Court’s website) on some of the

matters studied in Chapter 3, as well as the statements and the practices of the Office of



the Prosecutor. The practices are used to analyse the coherence of the work of the ICC
and the statements made by the Prosecutor, especially in the preliminary examinations

of situations referred.

The relation between the work of the ICC and the Syrian conflict is, for now, a theoretical
reasoning, in that Syria has not ratified the Rome Statute and, therefore, the ICC could
only exercise its jurisdiction with a Security Council resolution, which is jeopardised
because of the veto power of the permanent members, some of whom are allied to Syria.
As | will have the opportunity to address, during the 7 years of war considered in this
dissertation, there have been attempts at impeding the work of the Prosecutor towards
the opening an investigation into the alleged crimes in Syria. At the same time, the
negotiation and peace talks have been proved insufficient for the aim of stopping the

parties from committing atrocities.
1.3 Structure of the dissertation

The dissertation is divided in 4 main chapters. The first chapter intends to give
an overview of the escalation of the war, by providing accounts of key events and
circumstances, although it does not have the intention of giving fully detailed
information on every battle or operation carried out. It also provides with brief details
on the social, economic and political background to understand the reasons behind the
uprisings of March 2011, following the movement known as the Arab Spring. Finally, a
brief descrption will be given of the most prominent participants to the conflict, on both
the government and rebel sides, as well as their foreign supporters, while also
mentioning the two groups of Kurds and ISIS and their main objectives within the armed

conflict.

Chapter 2 is a description of the history and functioning of the International Criminal
Court, as the main legal international system that could be called to prosecute the
perpetrators of some of the harshest crimes allegedly perpetrated in Syria. In particular,
special attention will be given to the work of the Office of the Prosecutor, as the organ
within the Court that is entitled to investigate the crimes and collect evidences and
testimonies for the trials. In fact, some of the Prosecutor’s recent declarations will be

analysed, questioning why the Office should carry on in its investigative work.



The third chapter examines six facts, related to six crimes, as defined in the Rome
Statute. Specifically, the chapter focuses on the crime of genocide, the war crimes (and
crimes against humanity) of rape and gender-related sexual violence and torture, as well
as attacks against the civilian populations and objects, the crime against humanity of
extermination, and finally the crime of aggression. For each part, the relevant
jurisprudence will be presented, also mentioning some relevant previous cases dealt with
by the International Criminal Tribunal for Yugoslavia and Rwanda. The relevant
jurisprudence consists of the specific international treaties that regulates the prohibition
of such crime, and, generally, the four Geneva Conventions, being the most
comprehensive international treaty. The crimes mentioned are retrieved from report
published by the most prominent international non-government organizations (e.g.
Amnesty International and Human Rights Watch) and agencies of the United Nations,
notably the International Independent Commission of Inquiry on the Syrian Arab
Republic.

The last chapter consists of an overview of the crimes from a legal perspective,
examining relevant cases of the International Criminal Court. In order to understand
what the outcome of the trials before the ICC could be concerning the crimes mentioned,
previous cases must be analysed.
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CHAPTER I
The Syrian conflict

The Syrian conflict is the conflict that has been most discussed about in the 21
century because of its length (we are currently in its 7" years) and because of the
testimonies of atrocities being committed by all sides to the conflict. This chapter will
describe the social, political and economic conditions that lead to the first uprisings and,
subsequently, to the start of the conflict and its development through the years. It will
not provide full details of the events of the conflict?, rather it will present the most
significant episodes, especially related to the internal and external actors of the conflict
and the international attempts to restore peace and democracy, as well as the social,

economic and political background that led to the uprising of March 2011.
1.1 The development of the conflict

= Social, political and economic background

Syria (Figure 1) is a State only since 1947, when it gained the independence from
France. Its society is believed to be very peculiar because of the different religious
groups that cohabit: the Sunni Arab majority, the Christian, Kurdish and Shia minorities,
although most of the members of the political establishment belongs to the Shia sect of
the Alawite® (Figure 2). Their existence has not always been a pacific one, since at the
beginning the Alawites occupied the lower social classes, being their main occupation
the first sector, while Sunnis represented the political and social elites. The Alawites’
necessity of recognition from the Syrian government — starting during the French
mandate — led to a numerous military coup. The first was attempted after many Alawites
men entered the Army and managed to take control of the Armed Forces. Later, in 1947,
the Baath Party was created, and it gained the support of the Alawites thanks to its

2 For a more complete understanding of the Syrian conflict, see chapter 1.3.

3 The Alawites, sometimes defined as a sect of the Shia Islam (they diverged from the Shiite Islam at the
beginning of the ninth century), share many aspects with other religions’ practices and beliefs, like
Christianity (they worship Christian saints) while they do not contemplate some crucial aspect of Islam,
like women covering their heads or the prohibition of alcohol. The majority of Alawites can be found in
Syria, but other minorities are present in Turkey and Lebanon. They have been declared heretics by Sunni
clerics.
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ideology of secularism, socialism and nationalism. In 1963, members of the Baath Party
succeeded in their military coup, thus allowing, between 1963 and 1965, many Alawites
to gain top ranks position inside the Armed Forces. In 1966, another coup consolidated
the power of the Baath Party. Still, the Alawites and the Baath Party were facing
sectarian and tribes-related fractions, that caused many small coups and counter coups.
The years of rivalries ended in 1970, when Hafez al-Assad, an Alawite, staged a coup
against the leaders of the government and of the Party itself, thus becoming the President
of the Syrian Arab Republic. Assad strengthened the Alawites power by selecting loyal
members for his security apparatus. The Syrian government has since been represented
by only one ruling party, the Baath Party, and the opposition was systematically
suppressed. He also managed to create alliances with other religions within Syria and
was strongly against religious conservativism. When Hafez al-Assad died in 2000, his

son Bashar al-Assad became the new president.

Religious differences might have concurred to the escalation of the conflict and, in fact,
many believes that the conflict has become a sectarian one between the Sunni extremists
and the Shia/Alawites. According to author Colin Kelley* climate change has played its
role too. Kelley’s report Climate change in the Fertile Crescent and implications of the
recent Syrian drought, indicates how stress factors like climate change, social and
economic struggle and poor governance have contributed to the uprising of the conflict
in Syria. The 2007-2010 drought produced a huge mass migration (1.5 million people)
from farming to urban areas, that later experienced higher rates of unemployment, poor
infrastructure systems and poverty®. Although climate change does not directly produce
violence, it’s rather the consequences of the phenomenon combined with governmental
dissent, social and economic crisis that can lead to clashes and conflicts, as in Syria.
According to the UN Office for the Coordination of Humanitarian Aid (OCHA) Report
Understanding the climate-conflict nexus from a humanitarian perspective, climate

change and conflict are mostly exacerbated when a country is already fragile and unable

4 Colin P. Kelley, Shahrzad Mohtadi, Mark A. Cane, Richard Seager and Yochanan Kushnir. Climate
change in the Fertile Crescent and implications of the recent Syrian drought. PNAS Early Edition. 2015,
p. 1. Accessed 19 March 2018.

5 Colin Kelley et al. Climate change in the Fertile Crescent and implications of the recent Syrian
drought, p. 2. Accessed 19 March 2018.
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to provide adequate resources to cope with the instability®. In fact, the same urban areas
affected by the consequences of climate change were the first to start demonstrations
against the government, following the ones that happened in the Middle-East and
commonly called Arab Spring. According to Beck and Hiiser, Arab Spring can’t be
defined as a revolution, but it surely managed to create some political and social changes
in the Arab countries where authoritarianism existed. In fact, in 2011 the uprisings in
Egypt and Tunisia forced the political establishment to resign, which inspired other
countries in the region. According to the Beck and Huser, many could be the causes:
huge demographic development, poverty, unemployment, access to digital media and,
especially, “a fundamental crisis of the authoritarian social contract”’. Looking at the
newspapers at the beginning of the uprisings, it looked like Assad was certainly having
the same fate of his neighbourhood leaders. Its strong position against protestors soon

showed that it was not going to be the case.

= The first protests

When the political protests of the Arab Spring expanded from Tunisia, Egypt and
Libya to Syria, the protests were brutally repressed by government military forces. The
first uprisings in Syria started in the city of Dar’a, on the south of the country, when
young boys were arrested and tortured with the accusation of painting anti-government
graffiti®. The following weeks and months, more demonstrations spread to major cities
like Homs, Idlib and Hama. The demonstrations were reportedly suppressed by the
regime’s military forces by firing at and killing many civilians. Almost on the same
period of the escalations in Dar’a province, the military forces were preparing attacks in
the Al Latkia costal region — where 75% of Alawites live — especially in the cities of
Baniyas, Latakia and Jabla. In this case, the major attacks against protesting civilians

appear to have been perpetrated by militias called shabiha (that can be translated as

® UNOCHA. Understanding the climate-conflict nexus from a humanitarian perspective: a new
quantitative approach. OCHA Policy and Studies Series. 2016, p. 9. Accessed 19 March 2018.

" Martin Beck and Simone Hiiser “Political Change in the Middle East: An Attempt to Analyze the
"Arab Spring".” German Institute of Global and Area Studies, August 2012, p. 8. Accessed 19 March
2018.

8 The Associated Press. Timeline of the Syrian Civil War and US response. 6 April 2017. Available at:
https://www.usnews.com/news/world/articles/2017-04-06/timeline-of-the-syrian-civil-war-and-us-
response. Accessed 21 March 2018.
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“thugs”), along with the official Army®. A different situation was developing in
Damascus, Syria’s capital, between April and October 2011, as the majority of the
population expressed a strong support to the president. Nevertheless, demonstrations
intensified after major operations were organised by the regime in Dar’a and Homs to
reconquer the regions, and some demonstrators were fired at, especially in the outside
neighbourhood of the capital®.

In Idlib province, mostly inhabited by Sunni, in June 2011 Syria experienced the first
armed rebellion when locals and defectors from the Syrian Army joined forces and
attacked the Syrian Army. The first group that was created by army defectors was called
Free Syrian Army (FSA), that was later recognised more as an umbrella organisation,
since all the opposition groups are not commanded by the FSA, rather have only
recognised its authority!. The fight between security forces and rebel groups continued
in the region through November and December 2011, but the rebels were defeated, and
the survivors killed!2. The first year of fighting was a clear sign of Assad’s regime
unwillingness to positively respond to the demands of the demonstrators, that were

significant social, economic and political reforms.

By the end of 2011 and the beginning of 2012, first attempts at normalising the situation
in Syria were carried out by United Nations Security Council resolutions. In October
2011, the first draft resolution (S/2011/612) vetoed by Russia and China, tried to
condemn the use of force against protestors by the regime forces and to urge both sides
to end violence against civilians. In March 2012, Kofi Annan, who was appointed Joint
Special Envoy of the United Nations and the League of Arab States on the Syrian crisis
one month before, presented a proposal — fully supported by the Security Council — to
end gross violations of human rights and humanitarian law, and to implement “a Syrian-

led political transition to a democratic, plural political system”*3,

® BBC. “Syria unrest: Who are the shabiha?” BBC News. 29 May 2012. Available at:
http://www.bbc.com/news/world-middle-east-14482968. Accessed 19 March 2018.

10 Joseph Holliday. Middle East Security Report 2. The Struggle for Syria in 2011. An operational and
regional analysis, Washington: Institute for the Study of War. 2011, p. 13. Accessed 27 March 2018.

11 Joseph Holliday. Middle East Security Report 3. Syria's Armed Opposition. Washington: Institute for
the Study of War, 2012, p. 35. Accessed 27 March 2018

12 Joseph Holliday. Middle East Security Report 3. Syria's Armed Opposition, p. 36.

13 UN News. Security Council calls for implementation of six-point plan to end crisis in Syria. 21 March
2012. Available at: https://news.un.org/en/story/2012/03/406912-security-council-calls-implementation-
six-point-plan-end-crisis-syria Accessed 16 April 2018.
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= The intensification of the fighting

The confrontations between the regime’s forces and the armed rebellion started
to intensify in 2012. During the summer, the fights were particularly heavy in the two
major cities of the country, Aleppo and Damascus. The rebels reached the capital in mid-
July, where they started a strong offensive on the city, aiming at conquering it**. Besides
some small victories in some of the capital’s neighbourhoods, the regime’s troops forced
the rebels out of the city in a period of one week. The major episode occurred on 18 July
2012, when the National Security building in Damascus was bombed, killing four of
Assad’s military advisers'®. Responsibility was claimed by both the FSA and an Islamist
rebel group. During the same weeks at the end of July, cities around Aleppo were
attacked by the rebels, who then managed to conquer strategic check-points near the city
and at the border with Turkey. By the end of the summer of 2012, the Government still

had control over the vast majority of the country.

In November 2012, the main opposition groups in Syria agreed to unite under the
National Coalition of Syrian Revolution and Opposition Forces, or Syrian Coalition.
Their aim is, according to their website, to end the spreading violence in the country and
to ensure a peaceful transition to democracy, by implementing an interim government,
out of the control of the Assad clan or the Alawite Ba’ath Party. To do so, the Coalition
proclaimed the FSA as the main military power with the duty of protecting the citizens
and fighting against the regime’s forces. This Coalition was formed in accordance with
what outlined during the meetings at the UN Office in Geneva, known as the Geneva
Communiqué. At the first meeting, on 30 June 2012, were present representatives from
the UN, the Arab League and the European Union, as well as the Foreign Ministers of
countries directly and indirectly involved in the war in Syria. The group, called Action

Group for Syria, met to ensure the application of Security Council resolutions 2042 and

14 Andrew Oshorn. Reuters. How "Damascus Volcano" erupted in Assad's stronghold. 20 July 2012.
Available at: https://www.reuters.com/article/us-syria-crisis-damascus/how-damascus-volcano-erupted-
in-assads-stronghold-idUSBRE86J17E20120720. Accessed 18 April 2018.

15 The Guardian. Middle East Live. 18 July 2012. Available at:
https://www.thequardian.com/world/middle-east-live/2012/jul/18/syria-crisis-assad-loyalists-killed.
Accessed 18 April 2018.
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2043 and the six-point plan'’, proposed by the Joint Special Envoy of the UN and the
Arab League, Mr. Kofi Annan.

By July 2012 many were the threats expressed by Syrian officials to use chemical
weapons against any type of foreign intervention in the country. The admission of
possession of weapons of mass destruction created a chorus of condemnation by the
international community, despite reassurance by Jihad Makdissi, spokesman for the
Foreign Ministry, that no chemical weapon would ever be used against the citizens®®,
Nevertheless, in 2013, numerous allegations on the use of chemical weapons by the hand
of Syria’s official military forces against the civilian population started spreading among
the international community. Although probing evidence have been collected only for
the period between March and April 2013, the most significant episode occurred on 21
August in the Ghouta area, near Damascus, after which the UN decided to appoint a
Mission to investigate the allegations®®. Meanwhile, on 14 September, Syria decided to
access the Chemical Weapons Convention, which entered into force a month later.
Finally, on the same day, the U.S. and Russia stipulated the document Framework for
Elimination of Syrian Chemical Weapons, where procedures for the destruction of the
Syrian chemical equipment were established, based on the Chemical Weapons
Convention. The decision was eventually backed by Security Council Resolution
S/RES/2118%°. As other multiple episodes were reported to the Secretary General, the
team appointed by the UN decided to further investigate on all the suspected attacks that

16 Resolution 2042 authorized monitoring mechanisms on the ceasefire. Resolution 2043, recalling the
previous one on ending all violence, established the UN Supervision Mission in Syria (UNSMIS), with
the mandate to monitor the cessation of armed violence.

17 The plan was ideated by Annan with the aim of ending violence in Syria, of ensuring humanitarian
assistance and the respect of basic human rights such as the freedom of movement and of association.
Moreover, the plan was backed by the Security Council, welcomed by President al-Assad, criticized by
some part of the opposition and finally its implementation failed, as all the meetings between all the parties
involved to stop the violence in Syria.

18 The Guardian. Syrian regime makes chemical warfare threat. 23 July 2012. Available at:
https://www.theguardian.com/world/2012/jul/23/syria-chemical-warfare-threat-assad. Accessed 15
April.

19 UN News. ‘Clear and convincing’ evidence of chemical weapons use in Syria, UN team reports. 16
September 2013. Available at: https://news.un.org/en/story/2013/09/449052-clear-and-convincing-
evidence-chemical-weapons-use-syria-un-team-reports. Accessed 19 April 2018.

20 United Nations. Security Council Requires Scheduled Destruction of Syria’s Chemical Weapons,
Unanimously Adopting Resolution 2118 (2013). 27 September 2013. Available at:
https://www.un.org/press/en/2013/sc11135.doc.htm. Accessed 19 April 2018.
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occurred between March and August 2013. The final and complete report, issued on
December 2013, confirmed the use of gas sarin in 5 out of the 7 cases investigated.

In April 2013, Al Qaeda in Iraq (AQI) leader, Abu Bakr al-Baghdadi, took advantage of
the Syrian conflict to expand its group and changed the name to the Islamic State in Iraq
and the Levant (ISIL)?L. Between the end of 2013 and the beginning of 2014, they were
controlling territories in Iragq and Syria, where they fought against the government and
other rebel groups??. During the same period, the Syrian Army was also involved in
recapturing Eastern Ghouta against the armed opposition groups®®, with the different

sides conquering and losing ground many times.

By the end of 2013, the then UN Secretary-General Ban Ki-Moon announced a new
series of conferences starting on January 2014, later called Geneva Il, where
representatives from the government and the opposition would agree on a peaceful
transition, in line with what established at the Geneva Communiqué on June 2012. The
conferences were marked with uncertainty as the representatives of the parties to the
conflict expressed their intentions. In fact, when confirming their participation, the
Syrian National Coalition stated that their major concern was for Assad to resign, while
representatives from the Syrian government rejected the proposition, while claiming
their full intention to fight against “terrorists™, the label used to define all opposition
armed forces. Other small rebel groups rejected the invitation, condemning the
international attempt and announcing that they would not be bound by the outcome of
the conferences?®. Moreover, 30 representatives from UN Member States have been
invited by Lakhdar Brahimi, the successor of Annan as UN-Arab League Special Envoy.
The peace talks were held in January and in February; the third series of conferences,
although planned, never occurred. Due to the impossibility to reach significant outcomes

at the Geneva peace talks, Brahimi decided to resign at the end of May 2014. Two

21 For a more accurate description of 1SIS history, see chapter 1.2.

22 Stanford University. The Islamic State. 23 October 2017. Available at:
http://web.stanford.edu/group/mappingmilitants/cgi-bin/groups/view/1. Accessed 7 May 2018.

23 According to Amnesty International, in 2013 there were 16 different groups fighting in Eastern
Ghouta alone, which later unified under the name Jund al-Malahem (Soldiers of Battles), along with the
more known al-Nusra Front armed group. Amnesty International. “"Left to die under siege". War crimes
and human rights abuses in Eastern Ghouta, Syira.” 2015, p. 12. Accessed 12 July 2018.

24 Basma Atassi. Al Jazeera. Explaining the Geneva Il peace talks on Syria. 19 January 2014. Available
at: https://www.aljazeera.com/indepth/features/2014/01/explaining-geneva-ii-peace-talks-syria-
2014118142853937726.html. Accessed 19 April 2018.
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months later, Staffan de Mistura was appointed as his successor?®. Although the
conferences did not produce the outcomes that Brahimi hoped for?, government and
opposition later signed a ceasefire, which allowed thousands of people trapped in the
Old City neighbourhood in Homs to evacuate. The neighbourhood, held by rebels, was
blockaded by government troops since June 2012, impeding the civilians from receiving
food, basic supplies and humanitarian aids?’. The operations were carried out by UN and
Red Crescent operators in February 2014: Valerie Amos, the UN humanitarian chief,
declared that aid workers were attacked, and 11 people died as operations were carried

out?®,

On February 2014, the Security Council adopted a resolution with the aim of delivering
humanitarian aids from the UN agencies to the besieged areas, like Aleppo, Homs or the
rural areas near Damascus, and of securing the evacuation of civilians?®. The resolution
also demanded to all parties to the conflict to stop the attacks against civilians and all
the other acts that amount to war crimes and crimes against humanity. According to the
report “Failing Syria: Assessing the Impact of UN Security Council Resolutions in
Protecting and Assisting Civilians in Syria” of March 2015, since the adoption of the
resolution 212000 people were still living in besieged areas and humanitarian
organisations, both related and non-related to the UN, were still facing obstacles to
deliver aids, which caused a decrease of the 63% on the number of people that received

aids in 2014 with respect to 2013%. Given the non-compliance to the previous resolution,

25 UN News. UN chief appoints Staffan de Mistura as special envoy for Syria crisis. 10 July 2014.
Auvailable at: https://news.un.org/en/story/2014/07/472792-un-chief-appoints-staffan-de-mistura-special -
envoy-syria-crisis. Accessed 26 April 2018.

%6 UN News. ‘No progress to speak of” as first round of UN-sponsored Syrian peace talks ends. 31
January 2014. Available at: https://news.un.org/en/story/2014/01/460922-no-progress-speak-first-round-
un-sponsored-syrian-peace-talks-ends. Acessed 20 April 2018

27 lan Black. The Guardian. UN suspends Syria peace talks until end of February. 4 February 2016.
Available at: https://www.theguardian.com/world/2016/feb/03/faltering-un-syria-peace-talks-paused-
until-end-of-february. Accessed 3 May 2018.

28 OCHA. Syria: Valerie Amos on aid convoy to Homs. 10 February 2014. Available at:
http://www.unocha.org/legacy/top-stories/all-stories/syria-valerie-amos-aid-convoy-homs. Accessed 20
April 2018.

29 UN Security Council, Security Council resolution 2139, 22 February 2014, S/RES/2139. 2014, p. 3.
Accessed 27 April 2018.

30 Martin Hartberg, Dominic Bowen and Daniel Gorevan. Failing Syria: Assessing the impact of UN
Security Council resolutions in protecting and assisting civilians in Syria. Oxfam, 2015. Available at:
https://oxfamilibrary.openrepository.com/bitstream/handle/10546/346522/bp-failing-syria-unsc-
resolution-120315-en.pdf;jsessionid=0E6F4A6C22BEFAEDF17AA618C57900EE?sequence=1, p. 4.
Accessed 28 April 2018.
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on July 2014 the UN Security Council adopted another resolution (S/RES/2165) to
expand the number of position to cross the border and, consequently, to ensure assistance
and humanitarian aids to civilians in needs!. On May 2014, the UN Security Council
drafted a resolution that would have referred the situation in Syria to the International
Criminal Court, but it was vetoed by China and the Russian Federation. On June 2014,
presidential elections were held in government-controlled areas. President Bashar al-
Assad won receiving 88.7% of votes (the 73% of the entire population voted) as stated

by Syrian officials®.

On September 2014, the U.S. President Barack Obama declared his commitment to fight
against ISIS, by sending military advisers over to Irag and monetary and military
provisions to Iragi and Kurdish fighters®. At the end of the month, a U.S.-led coalition
carried out numerous airstrikes against refineries controlled by ISIS fighters, cutting
their main finances®*, as well as in the region of Kobani. During the second half of 2014
and in 2015, heavy fights intensified between the opposition groups, the Syrian army
and ISIS fighters. Battles were reported in north of Aleppo, Ragqga, Dara’a and Hama
provinces, Kobani, cities and villages near Damascus, the border between Jordan and

Syria, Douma.

» Russian intervention in Syria

In September 2015, Russia sent troops to Syria, at first only in the Latakia
province, after President Assad asked military assistance to President Putin. At the end
of the month, Russia started using bombs against the rebels. The first airstrike was

intended to be carried out, according to Russian military personnel, against ISIS

31 United Nations. With Millions of Syrians in Need, Security Council Adopts Resolution 2165 (2014)
Directing Relief Delivery through More Border Crossings, across Conflict Lines. 14 July 2014.
Available at: https://www.un.org/press/en/2014/sc11473.doc.htm. Accessed 27 April 2018.
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percent-of-votes-speaker-idUSKBNOEF21C20140604. Accessed 27 April 2018.
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2014. Available at: https://edition.cnn.com/2014/09/10/politics/isis-obama-speech/. Accessed 30 April
2018.
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operational sites, despite reports from the Syrian Observatory for Human Rights stating
that also civilians were killed in the operation®®.

Between August and September 2015, a ceasefire was signed between the government
and rebel groups who controlled the area near the city of Al-Zabadani, near the border
with Lebanon, which was attacked and kept under siege by the Syrian army since July
2015. The ceasefire was intended to liberate civilians trapped in the city and to let rebels
withdraw from their position, and it also concerned other villages in Idlib province that

were, at the moment, besieged by rebel groups®®.

At the end of 2015, another series of peace talks was established, starting in January
2016, with the approval of UNSC resolution 2254, in accordance with what previously
outlined at the Geneva Communiqué in 2012%. The conferences, known as Geneva
Peace Talks in Syria or Geneva I, started on February 2016. During the meetings, the
opposition groups accused the government of undermining the efforts, after an attack
was carried out in the Aleppo province during the same days. After 2 days of difficulties,
the UN Special Envoy De Mistura suspended the peace talks until 25 February3®. On 12
February 2016 the U.S. and Russia agreed to enforce a ceasefire, during a meeting in
Munich, Germany to further implement UNSC resolution 2254, which called for a stop
to the hostilities between the participants to the conflict. The ceasefire guaranteed that
no attacks would be carried out in some specific territories®®. On August 2016, the
government and the rebel reached an agreement to ensure safe passage to rebels and
civilians who are trapped in the city of Daraya, a suburb near Damascus, besieged by the

Syrian Army. The evacuation was monitored by the Syrian Arab Red Crescent, which

3 Ed Payne and Barbara Starr. CNN. Russia launches first airstrikes in Syria. 15 October 2015.
Available at: https://edition.cnn.com/2015/09/30/politics/russia-syria-airstrikes-isis/index.html.
Accessed 1 May 2018.

3% Al Jazeera. Syrian army and rebels agree to new truce in Zabadani. 27 August 2015. Available at:
https://www.aljazeera.com/news/2015/08/syrian-army-rebels-agree-truce-zabadani-ceasefire-
150827070432906.html. Accessed 1 May 2018.

37 UN Security Council, Security Council resolution 2254, 18 December 2015, S/RES/2254. 2015.
Accessed 1 May 2018.
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2016. Available at: https://www.theguardian.com/world/2016/feb/22/us-and-russia-agree-to-enforce-
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escorted the rebels to the city of 1dlib*. On September 2016, Russia and the U.S. agreed
to sign a ceasefire to stop all attacks against the counterparts and to focus on coordinating
the efforts solely against all terrorist groups, especially I1SIS and al-Nusra Front*. During
the second half of 2016, the Syrian Army started the last offensive on East Aleppo
against the rebels to reconquer the city. The Government affirmed to have regained full
control of the city on December 22 after all the rebel groups and civilians were

evacuated*?.

As a mean to continue the peace talks and to enforce a political solution to the conflict,
Russia and Turkey proposed to the Security Council a document, which led to the
adoption on 31 December of resolution 2336*. The document, in line with the previous
resolutions and the 2012 Geneva Communiqué, proposes a ceasefire, starting 30
December 2016, in all Syrian territory with the aim to evacuate civilians, by establishing
a new series of talks between the opponents to the conflict in Astana, Kazakhstan, where
nine conferences were held between January and December 2017. The most important
outcome of the peace talk conferences was the creation of de-escalation zones, where
raids were stopped for six months, to allow the passage of humanitarian aids and basic

services in the region*,

In 2017, the efforts of the participants to the war focused on fighting against the Islamic
State to drive the fighters outside their controlled areas. On October, the self-proclaimed
caliphate was defeated at Raqqa, their capital, in the north of the country, during a year-
long offensive carried out by the Syrian Democratic Forces (SDF) and backed by a U.S.-
led coalition. A month later, the battle moved to Deir ez-Zor, at the Iragi border, where
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the city was captured by the Syrian Army*. During the offensive, Mr. Pinheiro, the
president of the Independent International Commission of Inquiry on Syria, accused the

coalitions of indiscriminate attacks against civilian-inhabited areas*.

At the end of the year, in November, the Syrian Army and the government’s allied
launched an attack over Eastern Ghouta as part of the efforts to fully reconquer the
territory outside Damascus. On February 2018, the Syrian Army launched another
airstrike in the besieged areas of Eastern Ghouta, that concluded in March, when the
government and the rebels decided to split the area in 3 parts and established the transfer
of the rebel fighters to Idlib*’. On 7 April 2018 a chemical attack in the city of Douma,
outside Damascus, in the rebel-held part of Eastern Ghouta, was allegedly perpetrated
by the Syrian Army against civilians, with reports of 70 deaths. Many from the medical
staffs present in the city declared that there were clear evidences of an exposure to
chemical agent, most likely chlorine®®, as videos started to circulate showing people with
foam at their mouths. The alleged attack, that could not be immediately verified,
sparkled a series of critics against the Syrian government, who accused the counterparts
of false testimonies, with U.S. President Trump and French President Macron stating to
have definitive proofs on the use of chemical weapons®®. On 14 April the Organisation
for the Prohibition of Chemical Weapons (OPCW) sent a Fact-Finding Mission to
Damascus to investigate and gather information and was able to collect and analyse the
data. On the same day, the U.S., the UK and France carried out a joint aerial attack
against Syrian government targets. The US-led operations against ISIS was also carried

out by the US and its allies in May 2018, with the aim of liberating the territories from
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the terrorist organization in Syria and Irag. In July 2018, part of the Syrian Armed Forces
started fighting against ISIS and, at the end of the month, the group present in the region

of Yarmouk surrendered.

During the summer, the Syrian Army established the military operation to liberate the
regions of Deraa and Quneitra from the rebel groups controlling the area. Deraa holds a
special importance because it was among the first cities to rise against the regime with
public protests and it was, before its full recapture in July 2018, one of the last stronghold
of the rebel groups. On 20 July 2018, the rebels left the area towards Idlib province,
where the last rebels remain and fight against the regime forces. International observers
in Syria and the UN stated that, during the operations of the summer in Deraa and
Quneitra, many have been the civilian casualties and the displaced. On September 2018,
de-militarized zones have been created in Idlib. Because Idlib is the last stronghold of
the rebels, commentators believe that, once the government has recaptured the region,
the conflict could come to an end.

1.2 The parties involved

» The Syrian government

The rationale behind the armed resistance carried out by the Syrian Armed Forces
against the armed opposition can be explained by the objectives that President al-Assad
and its government have for when the conflict will end. The most visible would be to
maintain the President’s authority in the country, as well as within the international

community.

All the military operations against the armed rebels organised by the Syrian regime have
been carried out by the Syrian Armed Force, that is composed by the Army, the Navy,
the Air Force and the Air Defence Force, as well some paramilitary forces. According
to Reuters, in 2011 the Armed Forces included 220’000 members on the ground, 5’000
in the Navy and more than 100’000 in the Air Force®. In 2018, Syria is estimated to

% Reuters. “FACTBOX-Syria's military: what does Assad have?” Reuters. 6 April 2011. Available at:
https://af.reuters.com/article/energyOilNews/idAFLDE72519020110406. Accessed 23 August 2018.
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have an active military personnel of 154’000 members®!, but its strength increased with
the help of its long-time allied, the Russian Federation. Since the beginning of the
conflict, the Army has suffered from defections: many members, even from the highest
ranks, decided to defect and join the armed opposition, either by joining the existing

rebel battalions or by creating new ones.

Since late 2012, groups of soldiers that were originally believed to be militias,
transformed into proper armed groups, with a paid salary, under the name of National
Defence Forces (NDF)®?, one of the most prominent paramilitary forces fighting along
the Syrian Army. Along this official military groups, the regime is using another type of
militia, called the shabiha. The majority of shabiha men comes from the Alawite sect,
as President al-Assad. For this reason, they are loyal to him and they believe that they
have to fight against Sunni “for their survival”>®, which support the fact that the Syrian
conflict has transformed into a sectarian war. The brutality of the shabiha men was well-
known even before the war, as they were conducting businesses in racketeering and
smuggling through Lebanon and, later, they started to be employed to intervene in any

kind of anti-government disorder®*.

= Foreign allies to the regime

Syria has long-time allies within the region, especially Russia, Iran and, by
consequence, Hezbollah. When the Armed Forces’ losses became substantial in mid-
2015, the regime turned to its regional allies for help. They started by giving military
support, as well as military training and assistance. When the situation became critical
for the regular Armed Forces, Russia launched its first airstrikes and Iran sent its ground

troops.
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Russia. Syria and Russia are allied since the beginning of Hafez al-Assad’s presidency
in 1960s and later in 1970s. the relations got stronger in 2000, when both Bashar al-
Assad and Vladimir Putin came into power as presidents of their countries. The two
presidents share political, economic and military dimensions and are tied by commercial
interests, which is true especially for Russia, since its only naval base in the
Mediterranean Sea is in Tartus, a coastal city in Syria. For this reason, it is imperative
for Russia to maintain President al-Assad in power. According to Casagrande et al.,
another interest in its intervention in Syria lies in the interest in challenging the
leadership of the U.S. through its main ally, Israel®®. As mentioned before, Russia
intervened in Syria first by providing material support and, since 30 September 2015,
with airstrikes. The justification behind the air campaign in Syria was the international
fight against ISIS, but in reality, it helped Syria regain control of many territories that
had fallen under the control of the rebels. Given the substantial loss suffered by the
Syrian government, Russia started with a defensive campaign and, by mid-October,
launched its counteroffensive. Russia also played a significant role in diplomatic
negotiations between Syria and the opposition, at times with the assistance from other
countries. It was also present when Syria signed the agreement on the elimination of all
its chemical equipment with OPCW in 2013 and in all the meetings organised by the
Security Council, regarding the cessation of hostilities between the parties involved. It
was also prominent in organising ceasefires within the parties to the conflict and peace
talks, like the ones held in Astana (2017) and in Sochi (2018).

Iran. Iran is another ally of Syria since the 1970s, when the two countries allied against
their common enemies in the region, also thanks to religious similarities among the
governmental apparatus (both Iran’s and Syrian’s heads of state are from the Shiite sect
of Islam). The Iran interference in Syria started at the very beginning of the conflict, with
Iran providing military and material support. Its participation in the Syrian conflict is
intended to keep President Bashar in power for the necessary time to gain a strong

influence over the region.
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Hezbollah. The non-state military force, born and based in Lebanon, has ties with Syria
since its formation in 1982. It was born as a proxy of Iran, in a time when it intended to
expand its Shiite influence over the Middle East. When the Lebanon Civil War erupted,
Syria had a role in securing interactions between Hezbollah in Lebanon and Iranian
leaders, who were providing money and military supplies ¢. Hezbollah intervened in
Syria when Iran asked for its support and, according to Casagrande et al., the first fights,
were Hezbollah members were present, were carried out along the borders between

Lebanon and Syria®’.
= The mainstream opposition groups

During the four-decades long regime of the Assad family and the Baath Party,
the political opposition was weakened by the government and the Baath party. For this
reason, the main form of political dissent was made of dissidents, with a strong lack of
a constructive dialogue®®. When the first uprisings erupted in March 2011, the
disorganisation of the opposition movements was fatal to the rebel cause. For this reason,
“[r]ather than growing organically from pre-existing civil society associations, trade
unions or independent political parties, the armed rebellion sprouted diffusely through
spontaneously formed neighbourhood militias, makeshift committees and small cell-
based underground opposition networks that rarely had any ties to existing political

groups»*°.

The opposition movement that fights against Assad is formed by many different groups,
with different characteristics and objectives. They can be divided in three main groups:
the mainstream opposition groups, the jihadist opposition groups associated with Al-
Qaeda and other armed groups that are not directly aiming at overthrow the regime of
Assad in Syria. The first group, the mainstream opposition, also known as the “loose”
coalition, can be divided in two groups, namely the more secular groups — known for

their umbrella organisation, the Free Syrian Army — and one Islamist group (known as

% Casagrande et al. Syria 90-Day Forecast: the Assad Regime and Allies in Northern Syria, p. 8.
Accessed 23 August 2018.
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the Islamic Front). The remaining opposition groups are the so-called Islamic State and
the Kurdish militias. Other smaller military groups formed during the conflict, which

might not be mentioned in this research paper.

Free Syrian Army. The most important organised armed group present in Syria is the
Free Syrian Army (FSA). It was created between June and July 2011 after major Syrian
Army officers defected from the Army. According to Holliday, the first to announce his
defection on June 2011 was Lieutenant Colonel Hussein Harmoush, that was of
inspiration for others to follow his example®®. Soon, the movement of defectors became
known as the Free Officers Movement. The next month, Colonel Riad Asaad announced
his defection from the army and the creation of the Free Syrian Army (FSA), having the
headquarter in Turkey, and with the intention to fight against Assad and his security
forces®. During the video conference for his announcement, Asaad also named the 22
subordinate units under his command. The two movements, the Free Officers Movement
and the Free Syrian Army, were later unified. On the same period, Harmoush was held
in custody by the regime forces and sentenced to death in January 2012. Since the early
stage of the FSA military actions, it appeared cleat that the Army was not a single
organisation but rather a “brand name”, as O’Bagy refers to, and that it “should be
understood as a synonym for “the resistance”®?. In fact, it is always described as an
umbrella organisation, under which many groups act, although not as a single organised

armed group.

At the beginning of the defection by many Army officials, it was not possible to define
the FSA as an organised armed group (OAG), which was reiterated numerous times by
the International Commission of Inquiry on the Syrian Arab Republic in its initial reports
of 2011 and 2012, in the attempt to demonstrate whether there was an armed conflict at
the time in the country. In fact, before August 2012 the Commission was of the opinion
that the level of organisation and the military capability of the Army was not sufficient
to reach the threshold necessary to define what was happening in Syria as an armed

conflict®®. The numbers of the defectors who had joined the FSA were uncertain, with

60 Joseph Holliday. Middle East Security Report 3. Syria’s Armed Opposition, p. 14.
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8 For the classification of the conflict, see chapter 1.3.
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Al-Asaad claiming there was 37 battalions and around 40’000 members and others
asserting that the members were less than 10’000 and mostly civilians®, very small
numbers when compared to the Syrian Army, that is estimated to be of approximately
300’000 members®®. Many were the smaller groups that united under the name of FSA
and, at the beginning, the ability to coordinate between said groups was limited, also
caused by the distance between the fighters and the headquarter in Turkey. As an
example, in March, the group announced it had created the Joint Military Command of
the Syrian Revolution, as well as local military councils, that were better equipped at
organising and controlling the local groups. These smaller military councils
demonstrated that they were also in charge of the operational decisions, and not the
headquarter in Turkey®®, because of their higher level of organisation®’. By mid-2012
these armed groups increased their military capacity by having access to weapons from
the borders with Lebanon and Jordan, as well as from other neighbouring countries®,
By the summer of 2012, the FSA had to the face many problems that ultimately
undermined it command and control structures: new groups were emerging; the territory
under its control was too large to be effectively controlled; civilians incorporated under
the FSA didn’t have an adequate military training; violence against civilians grew®. The
disintegration of the FSA was also caused by the rivalry between the States that were
funding and influencing the rebel army. It started in 2012 and it protracted during the
following years of the conflict, during which the brigades and the small units continued
to disintegrate, while being strongly defeated due to the Russian aerial intervention in
2015.
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Minor opposition groups’®. As it was briefly mentioned, the rebel groups that have been

and/or are still fighting in Syria are numerous and, due to their division and merge during

the 7 years of the conflict, it is almost impossible to list all of them. What is possible to

do, instead, is analyse the most important or, rather, relevant organised armed group.

These are:

Ahrar al-Sham: it was created by former Islamist prisoners as an Islamist-Salafist
group, that has ties with al-Qaeda, as well as Turkey and Qatar. It is present in almost
all territories of the country. In the fall of 2014 it absorbed the Kurdish Islamic Front
and the rebel group Liwa al-Haqg. It was also an ally of Jahbat al-Nusra, despite its
connection with al-Qaeda, and in 2015 the two created the Jaysh al-Fatah alliance,
that launched an attack in Idlib, managing to successfully drive out of the city the
regime forces.

Jahbat al-Nusra (also known as al-Nusra Front): the group was created in January
2012 by the Islamic State of Iraq as an al-Qaeda ally. In October 2014 they attacked
the FSA under the justification that the armed group’s ties with the US were too
strong. For this reason, the US began targeting Jahbat al-Nusra during its campaign
against ISIS. The group decided to break its alliance with al-Qaeda, in an attempt to
regain credibility among the rebels as only focused on the liberation of the Syrian
people, and not interested in religious disputes’™. In January 2017 the group changed
its name to Jabhat Fatah al-Sham. Due to its ties with al-Qaeda, it was excluded from
many peace talks and ceasefire led by Russia, like the April 2016 peace talks in
Geneva, in an attempt to divide the rebel movement.

Syrian Islamic Front: its creation was headed by the Ahrar al-Sham and Jahbat al-
Nusra rebel groups in December 2012. It comprises Islamist and Salafist groups and
it is based on a Salafist ideology: its objective is to create a theocratic State. Some of
its leaders are member of the Syrian military Council.

Syrian Liberation Front: it was founded in September 2012 with the name of Islamist

Front to Liberate Syria and, in fact, is made of different Islamist units. The leadership

0 For a more detailed list of opposition groups operating in Syria, see: Jennifer Cafarella and Genevieve
Casagrande, Syrian Opposition Guide, Backgrounder, Institute for the Study of War. 7 October 2015.
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of the group stated that its intention was that of maintaining a relation with the FSA,
but they did not support its leadership in Turkey. Instead, they officially recognised
the Syrian Military Council’s leadership, to which they have incorporated.

= Jaish al-Fatah (Army of Conquest): active between 2015 and 2017, the group was
made of Sunni Islamists opposition groups mainly operating in Idlib Governorate
and linked to al-Qaeda.

Political coalitions within the opposition groups. The multitude of armed and non-armed
opposition groups inside and outside Syria urged the leaders of the opposition to
coordinate and create one major political organisation. Since then, at the early stages of
the armed clashes in 2011, many have been the attempts of creating a structure of
command between the groups, although at times they were not successful. The religious
or sectarian divisions, the scarce means of communication, the difference between the

goals have proved to be insurmountable’?.

The first attempt was made in August 2011, at a conference in Istanbul, where many
representatives of the oppositions to the regime convened and created the Syrian
National Council (SNC) with the aim of unifying the many opposition groups present in
the country. The members of the new council were experts from many sectors that would
Create a new political umbrella organisation to support the “revolution”, as stated in the
Council’s website, and start the path to the new democracy for the country’. Its
relevance was such that it was soon recognised as the main representative of the Syrian
people by many U.N. and E.U. Member States. In March 2012, the SNC made an
agreement with the FSA to join their forces’®. Despite the merge, the SNC lacked
recognition from the rebels on the ground who saw the political opposition in Turkey as
too distant from the reality they were experiencing™. In practice, the SNC was unable to
show the international supporters that they could positively influence the rebels on the

ground.
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On September 2012 the Joint Command for the Revolution’s Military Council was
created under the command of Brigadier General Mithqgal al-Bateesh. It was created with
a structured command composed of a General Command, with 5 members, 14 provincial
Military Councils and different Coordination Offices’®. The Military Councils were
supposed to report to the General Command but, in practice, the organisation at
provincial level —the Military Councils — were independent from the top Command. The
Councils’ success depended on their ability to coordinate among the units at a local level.
Soon, its main obstacle was the appearance of Islamist and Salafist brigades fighting in
the country and, even though they were marginalised by the leaders of the Council, it

was impossible to overcome such obstacles 7.

The most successful organisational meeting was held in November 2012 at Doha, Qatar.
This time, the main objective was to create a new organisation to replace the Syrian
National Council (SNC), under the justification that the Council was not able to connect
with the groups on the ground™. It was established, instead, to create the National
Coalition for Syrian Revolutionary and Opposition Forces (known as the Syrian National
Coalition)”. Its main goal was to outline the transitional government inside Syria and,
for this purpose, the Supreme Joint Military Command Council (also known as the
Supreme Military Command) was created®®. The Command was intended to serve as the
Defense Ministry in the new government, that was supposed to be created at the end of
the conflict. During the meetings for the creation of the Supreme Military Command,
the three main goals were expressed: “[...] to unite forces on the ground to prevent
anarchy; to side-line external elements and reduce their influence over the fare of the
Syrian people: and to prevent extremist elements from taking over centres of power in
the country”®!. Learning from the successful experience of the Joint Command for the
Revolution’s Military Council, and especially its provincial Military Councils, SMC

established a centralised and hierarchical command with a locally-inspired military

76 Elizabeth O'Bagy. Middle East Security Report 9. The Free Syrian Army, p. 11.
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structure. In fact, the Military Councils and their chains of command were assimilated
into the new SMC.

= Foreign supporters of the rebel groups

The rebel cause has received support from many international characters, especially
from the Western world and Sunni Arab countries, that had different interests in taking
part to the defeat of President Assad. The intricate relations between the Arab countries
in the region is being replicated in the Syrian conflict, as alliances and disaffiliations are
created among them as to which side of the conflict they decide to support. At the
beginning of the conflict, many external countries were supporting the rebels, especially
with military equipment. When ISIS took control of a large portion of Syrian and Iraqi
territories, the interest of such countries shifted towards fighting against terrorism,
especially when it started spreading in Europe. Now, and because many rebel groups

have radicalised, external help has decreased.

United States. The position of the United States in the Syrian civil war was that of mining
President Assad’s economic capabilities: in 2011 President Obama decided to impose
sanctions against President Assad and other 6 of the highest officials®. Starting in 2013,
the United States, under the Obama administration, provided the rebels with military
training in their fight against Assad. Due to its inefficiency, the program was closed by
President Trump in July 20178, The reason is not clear, but it could have been caused
by the increased presence of radicalised jihadist and extremist groups within the rebels
fighting against President Assad. The United States are also participating in the
numerous attempts of peace talks and negotiation by the UN. When Donald Trump
became President of the United States at the end of 2016, it became clear that the
intention of his administration was that of collaborating with Russia to end the conflict.
Along its external support to the opposition groups, the United States are providing aerial

support and weapons to the Syrian Democratic Forces (SDF), the army controlled by the

82 The White House. Executive Order 13582: Blocking Property of the Government of Syria and
Prohibiting Certain Transactions with Respect to Syria. 18 August 2011. Available at:
https://obamawhitehouse.archives.gov/the-press-office/2011/08/18/executive-order-13582-blocking-
property-government-syria-and-prohibiting. Accessed 31 August 2018.

8 Natasha Bertrand. Business Insider. 'Putin won in Syria': Trump is reportedly ending the CIA's covert
program to arm Syrian rebels. Business Insider, 9 July 2017. Available at:
https://www.businessinsider.com/trump-cia-arm-syrian-rebels-2017-7?IR=T. Accessed 31 August 2018.
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Kurdish militias, in their fight against ISIS, attacking Kurds populations in northern
Syria. Accordingly, the major implication of the United States in Syria is against the
presence of ISIS fighters in Syrian territory. In fact, since 2014 the United States are
leading an International Global Coalition, made up of more than 70 countries, to fight
against the group. After alleged attacks with chemical weapons against the civilian
population in 2017, President Trump authorised an airstrike against facilities that are

allegedly used to store and produce chemical materials used in chemical weapons®“.

Turkey. In fact, Turkey is heavily supporting the opposition armed groups: since the
beginning of the defections among Syrian Army Officials, that later formed the Free
Syrian Army, Turkey has provided them a headquarter where they could organise the
armed resistance. After, Turkey began providing arms and military equipment to rebels,
especially in the north of Syria, at the border between the two countries. Turkey is
supporting rebels with the exception of Kurds, with which is engaged in a long-time
clash, especially with those living in Turkey. On September 2014, Turkey began its
airstrikes against ISIS by launching the operation Euphrates Shield (2016-2017),
supporting the International Global Coalition led by the US against ISIS.

= Other groups acting in Syria

Apart from the above mentioned armed groups that have declared war to Assad’s
regime, there exist other armed groups in the region, with specific objectives and allies.

Among them, the two most important are ISIS and the Kurds.

ISIS. The group that is currently operating in Syria is known by different names: Islamic
State in Iraq and the Levant (ISIL), Islamic State of Irag and al-Sham (ISIS) and the
Arab ad-Dawlah al-Islamiyah fi 'l-‘Iraq wa-sh-Sham (DAIISH). The names express the
objective of the group, that is to create an Islamic State in the region known as al-Sham,
that expands from Turkey to Syria, from Egypt to Lebanon and Palestine. The group is
internationally recognised as a terrorist group that has spread across most countries in
the Middle East and in Europe. The group has its origin in the militant organisation

created by the Sunni Abu Musab al-Zargawi in early 2000s in Irag, when the Sunni and

8 Luis Martinez, Elizabeth McLaughlin. ABC News. US strike in Syria targets military, chemical
weapons sites. 14 April 2018. Available at: https://abcnews.go.com/International/us-strike-syria-targets-
military-chemical-weapons-sites/story?id=54435901. Accessed 31 August 2018.
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Baathist military and government personnel were banned from the Iragi army. Zarqawi’s
ideology was born because of his sense of discrimination and was centred in defeating
the Shia government that was established in Iraq after the defeat of the then President
Saddam Hussein and backed by the U.S. He believed that Sunni in Iraq were being
discriminated and was motivated to change their condition. During the first years, the
group gained power in lIraq and, in 2004, it formally joined al-Qaeda and changed the
name of the group, that started to be known as al-Qaeda in Iraq (AQI). After that, and
because of their attacks against the American Army, it soon started to be the target of
offensives by the Bush administration, which also managed to kill Zargawi in 2006.
After his death, the leader was substituted by Abu Ayub al-Masri, who decided to
establish the Islamic State of Irag (ISI), under the leadership of Abu Umar al-Baghdadi
(but the group continued to be known as AQI). When al-Masri and Umar al-Baghdadi
were killed in 2010, Abu Bakr al-Baghdadi assumed control of the group and, in 2013,
moved to Syria to expand its objectives in the country.

The group follows Zarqawi’s original message, to create a unifying Islamic State under
which all Sunni who feel discriminate can identify. In order to achieve this goal, the
group uses violence in the territory that seeks to control, to show the population that,
while the state apparatus can’t provide security and protection, they can, as long as the
population follow the group’s ideology. According to Kfir, “[...] recognizing that the
Western conception of national identity has not worked in the region, ISIS is appealing
to tribal and religious identities so as to create a new form of citizenship in which
individuals can have security — physical, economic, social, and religious — as long as
they accept ISIS’s message”®. This indiscriminate use of violence promoted by ISIS
leadership and the spreading of an appealing religious message helps understand why
the group was able to recruit the so-called foreign fighters, that is young boys and men
from foreign countries (especially France, UK, Turkey and Eastern Europe Muslim
countries), who pledged alliance to the terrorist group, some by travelling to Syria, some

by carrying out terrorist attacks in Europe, US, Asia.
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In Syria, because of its Sunni nature, the group pledged its intention to fight against the
Shiite Syrian government and called all Sunni Muslims to join the fight. Starting and
moving from Irag, the first main operation carried out in Syria was the capture of the al-
Raqqgah city in 2014, where it established its capital. Soon after, the group managed to
take control of many oil wells and refineries, which granted them millions of dollars to
spend on advanced equipment. In the same period, they also captured the Iraqi city of

Mosul, where they encountered little resistance from the Iragi Armed Forces.

When, in August 2014, ISIS began targeting the small community of Yazidis living in
Irag, the United States expressed its intention to fight against ISIS with the legal basis
that a humanitarian crisis was unfolding. The Iraqi government requested the
intervention of the United States, which launched the operation known as Combined
Joint Task Force — Operation Inherent Resolve (CJTF-OIR). The first airstrikes in Iraq
were carried out in September 2014, with the government request and consent. On the
other side, Syria never accepted foreign intervention from any States, except Russia and
Iran, nor the Security Council authorised the use of force in the country. Nevertheless,
at the end of September 2014 the United States and some Arab and Western countries
launched airstrikes on ISIS targets in Syria. The attacks perpetrated by the US-led
coalition in Syria were justified by the legal principle of self-defence®. When ISIS
showed it was determined to expand its fight to the entire world (on 31 October 2015 it
bombed a Russian jetliner, killing more than 200 passengers; on 13 November 2015
attacked a rock concert in Paris, Killing 130 people), on 2 December 2015, the U.N.
Security Council adopted Resolution 22498, The resolution stated that ISIS is a threat
to the international community and, more essentially, gave the Member States the

permission to use force against 1S1S%,

Kurds. They are an ethnic minority in Syria and they are mainly fighting against ISIS
fighters who took control of the adjacent regions in 2014. The ethnic group, estimated

% For a deeper understanding of the righteousness of the use of self-defence used by the United States
against ISIS in third countries, see Michael P. Scharf, How the War Against ISIS Changed International
Law, 48 Case W. Res. J. Int'l L. 16 (2016)

Auvailable at: https://scholarlycommons.law.case.edu/jil/vol48/iss1/3.

87 UN Security Council, Security Council resolution 2249, 20 November 2015, S/RES/2249. 2015.
Accessed 28 August 2018.

8 The Resolution does not explicitly use the word “authorization” but, nevertheless, it was used as a
confirmation for the use of force against a non-State actor in the territorial country, over which it does
not have overall control. For more detailed understanding, see Michael P. Scharf, supra note 87.
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of 25 to 30 million people, is mainly Sunni and lives in the mountain regions at the
border between Syria, Irag and Turkey, as well as in Iran, where they practice
agricultural and pastoralism, and live as nomads. In all the countries where they live,
they have suffered some sort of social and political discrimination, especially in Turkey,

in consequence of which Kurd nationalism has spread.

In Syria, Kurds represent the 9% of the population and they live in the cities of Kobane,
Afrin and Qamshili, in the region that in 2012 was called — but not formally recognised
—as Kurdistan or Rojava. In the country, Kurds are represented by the Democratic Union
Party (PYD), which formed the People’s Defense Unit (YPG) and later the Women’s
Protection Unit (YPJ), militia groups that started fighting against the regime’s forces and
ISIS in order to protect the local population. In 2015, the YPG created the Syrian
Democratic Forces (SDF), a militia group that incorporated non-Kurd fighters in their
ranks. The SDF is supported by the U.S. in its fight against ISIS and its support has
proved to be essential in their two most important battles, that of Kobane in 2015 and
that of Ragqga in 2016.

1.3 The classification of the conflict

As the conflict has entered its seventh year, and many are the actors active in the
war-torn country, it is worth considering its nature, as indeed much of the ability of the
ICC to intervene on the crimes allegedly committed by the parties depends on it. First of
all, it must be determined the existence of an armed conflict, by studying the
jurisprudence that developed from the Tadi¢ case at the International Criminal Tribunal
for the former Yugoslavia. The case set what is considered the landmark definition of
the existence of an armed conflict, specifically “whenever there is a resort to armed force
between States or protracted armed violence between governmental authorities and
organized armed groups or between such groups within a State”®®. The law of armed

conflict (LOAC)® considers two types of armed conflicts, namely having an

8 Prosecutor v. Dusko Tadi¢ aka "Dule", Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, International Tribunal for the Former Yugoslavia, case No. IT-94-1-AR72, Appeals
Chamber, decision of 2 October 1995, para. 70. Accessed 2 July 2018.

% The terms law of armed conflict (LOAC) and international humanitarian law (IHL) can be used
interchangeably.
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international and a non-international character (also called, respectively, 1IACs and
NIACS).

Non-international armed conflicts. The relevant legal instruments that apply to NIACs
are the Article 3 common to the four 1949 Geneva Conventions and Article 1 of the 1977
Additional Protocol 1I. Common Article 3 refers to all armed conflict not of an
international character that occur within the territory of a State that is party to the treaty.
It is also established that internal disturbances and tensions do not fall under the
definition of NIACs. The concept is also expressed in the Rome Statute at Article 8(2)(d)
and (f), where it is stressed that Articles 2(c) and 2(d) applies to armed conflicts not of
an international character and therefore not in “situations of internal disturbances and
tensions, such as riots, isolated and sporadic acts of violence or other acts of similar
nature”. Additional Protocols II goes further in defining NIACs as armed conflicts
between armed forces of one the Contracting Party to the treaty and organised armed
groups (OAG). The innovation brought by APII is that it requires non-state groups to
have a certain control over the territory of the State they are at war with. For IHL to be
triggered, although in a more limited way with respect to IACs, the armed conflict must
exist and, thus, two criteria must be present: the intensity of the conflict and the
organisation of the parties involved®. The first criterion is commonly explained by the
intensity of the fighting and the length of the conflict. The second criterion, that of the
organisation of the parties involved, is more intricate to explain. The ICTY Trial
Chamber | addressed the issue in the Prosecutor v. Haradinaj case when it stated that
“an armed conflict can exist only between parties that are sufficiently organized to
confront each other with military means”®2. The level of organization of the armed group
can include, but is not limited to, factors such as the structure of command, the ability to
carry out military operations, to control a territory, to have access to military equipment,

to conclude agreements with the international community®,

%1 When, instead, a conflict does not reach the threshold of armed conflict, the international human rights
law applies, as it is the branch of international law that is applicable in all circumstances.

%2 Prosecutor v. Ramush Haradinaj Idriz Balaj Lahi Brahimaj, Judgement, International Tribunal for the
Former Yugoslavia, case No. 1T-04-84T, Trial Chamber I, decision of 3 April 2008, p. 32. Accessed 10
August 2018
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In the case of Syria, the armed conflict started in 2012. During that year many
international organisations® as well as Syrian President Bashar al-Assad®
acknowledged the existence of a conflict in Syria. In August 2011 the Human Rights
Council, with its Resolution S-17/1, created the International Commission of Inquiry on
the Syrian Arab Republic. In the Resolution the Commission stated that it could not
verify whether the intensity of the combat and the organisation of the armed groups
reached the threshold contained in the definition of armed conflict®. Few months later,
on August 2012, the Commission finally stated that the situation on Syria had
considerably worsened and it was finally possible to apply IHL when assessing the
alleged violations of human rights that were happening in the country. Later that year
the Commission found that, despite their disunited character, the armed groups who were
fighting against the government had reached a level of organisation that respected the
threshold imposed for the existence of an armed conflict. In that report, in fact, the
commission recognised the increased capability of the FSA to coordinate and organise
among the different armed groups®’. At the beginning, the Syrian government was
engaged in different battles against the main opposition groups and, as the conflict
developed, it was also engaging in fights against ISIS. Moreover, because the rebel
groups are not a unified organisation and due to their differences, they have clashed
multiple times. For this reason, experts believe that in Syria there are currently multiple
NIACs being fought since 2012%.

There is another consideration to make, that is the internationalization of NIAC, namely

when there is the intervention of third states on purely internal conflicts. The intervention

% |CRC. Syria: parties to the fighting must distinguish between civilians and fighters. 27 May 2012.
Auvailable at: https://www.icrc.org/eng/resources/documents/news-release/2012/syria-news-2012-05-
27.htm. Accessed 14 August 2018.
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% United Nations, General Assembly, Report of the independent international commission of inquiry on
the Syrian Arab Republic, A/HRC/S-17/2/Add.1, 23 November 2011. Available at:
https://www.ohchr.org/Documents/Countries/SY/A.HRC.S-17.2.Add.1_en.pdf. Accessed 14 August
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9 United Nations, General Assembly, Report of the independent international commission of inquiry on
the Syrian Arab Republic, A/HRC/21/50, 16 August 2012. Available at:
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50_en.pdf, p. 1. Accessed 10 August 2018.
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has different consequences depending on whether it is made alongside Government
forces or non-state actors. In the first case the conflict does not change its nature to
become an international armed conflict, because the two opposing sides still are the
government and the non-state groups. When third States give support to the rebel groups,
the intensity of such support might internationalize the pre-existing internal conflict. As
already mentioned in this chapter, the Syrian government has asked for foreign support
numerous times. On the other side of the conflict, the matter is more complex. There are
two cases to consider: the first is that foreign States have given their material support —
especially in the fight against ISIS — to the opposition, the second is the intervention by
third states in the territory of a state without its consent. In the first case, in the Syrian
context, the military support has not resulted in an overall control of any of the armed
groups involved in the conflict, and thus the nature of the conflict between the opposition
and the regime has not changed. In the second case, namely the US-led coalition,
numerous attacks have been carried out in the Syrian territory without its consent as part
of U.S. programme to eliminate the threat represented by ISIS. While this is a topic of
controversies, some believe that the operations®® can be considered an international
armed conflict, in the sense of common Article 2(1) of the Geneva Conventions, because
the attacks are carried out without the consent of the Syrian government. This is the view
adopted by the ICRC in the commentary of 2016 to the Geneva Conventions and related
Additional Protocols, when it stated that in the absence of the territorial State’s consent,
the conflict would be automatically classified as an international armed conflict'®. If
following this line of thought, the US-led coalition’s attacks against ISIS in the territory
of Syria can be considered an international armed conflict. The ICRC’s position is
justified by the notion that, although the attacks are not intentionally carried out against
the territorial State, some of its properties and nationals could still be present and

attacked in the territory occupied by the armed group.

International armed conflict. The definition of international armed conflicts is derived
from Article 2 common to the four Geneva Conventions of 12 August 1949, stating that
the Conventions apply in all cases of declared war or of armed conflict between two or

more parties to the Conventions. In 1977, with Additional Protocol I, the definition was

% Also referred to as extraterritorial intervention.
100 International Committee of the Red Cross. Commentary of 2016. 2016. Accessed 16 August 2018.
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also extended to encompass other forms of conflict, namely peoples fighting against
colonial domination and alien occupation, as prescribed by the rights of self-

determination.

The existence of an international armed conflict in Syria is debated, primarily because
the definition prescribes that there must be the use of force between the armed forces of
the States. Nevertheless, some scholars believe that, when US —and other States — carried
out attacks against the Syrian army in April 2017 after its alleged use of chemical
weapons and again in May and June 2017, it started an international conflict. In a press
release by the Pentagon representatives, the US defence stated that it carried out an
airstrike against an airfield near Homs. According to the US, the attack was a rightful
response to the use of chemical weapons against civilians on April 4, 2017. The concept

will be elaborated in the third chapter, in the part related to the crime of aggression.
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CHAPTER 11

The International Criminal Court

The International Criminal Court is an international court that prosecutes the
violation of the “most serious crimes of concern to the international community as a
whole”%%, Its establishment is the result of decades of attempts at regulating the conduct
during armed conflict, as well as providing the international community with a unified
code to prosecute criminals. There are many examples of international courts that deals
with international crimes, but they are thematic or country-specific courts, in the sense
that they were created specifically to deal with crimes or acts committed in certain
regions. These are: the International Military Tribunal at Nuremberg%? (operating during
1945 and 1946, with the scope of prosecuting crimes committed by the leadership of the
Nazi Germany during the second World War); the International Military Tribunal for the
Far East (operating between 1946 and 1948, in the context of the crimes committed by
the Empire of Japan during the world conflict); the International Criminal Tribunal for
the former Yugoslavia (working from 1993 to 2017, its scope of application were the
crimes committed in Croatia and Bosnia and Herzegovina, former Yugoslavian
countries); the International Criminal Tribunal for Rwanda (working from 1995 to 2015
for the crimes committed during the conflict in the African country). Because of the
nature of the ICC, that of dealing with the violations of the most serious crimes
committed by the international community, it has been chosen as the Court of study.

The Rome Statute, the founding treaty of the International Criminal Court, was adopted
in the Italian capital in 1998 by the UN Diplomatic Conference of Plenipotentiaries on
the Establishment of an International Criminal Court. The Statute contains provisions
that establishes the crimes prosecuted by the Court, also defined as “unimaginable
atrocities that deeply shock the conscience of humanity”'%, namely the crime of
genocide (Art. 6), crimes against humanity (Art. 7), war crimes and the crime of

aggression (Art. 8). The crimes, at the moment of the adoption of the Statute, were not

101 Rome Statute of the International Criminal Court, (2002) 2187 UNTS 90, Art. 5(1).

192 The Military Tribunal was fundamental for the development of the following Criminal Tribunals and
the International Criminal Court, as well as the jurisprudence of genocide, crimes against humanity, war
crimes and the crime of aggression.

103 Rome Statute of the International Criminal Court, Preamble.
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new to the international community, rather they were drawn from the customary
international law and international treaties already in use. The crime of genocide was
previously established in the Convention on the Prevention and Punishment of the Crime
of Genocide of 1948. Crimes against humanity were first codified in the establishing
charter of the International Military Tribunal at Nuremberg in 1945 and the one for the
Far East in 1946. A year later it was defined by the International Law Commission.
Finally, the war crimes that are under the jurisdiction of the Court reflects many
international instruments, namely the four 1949 Geneva Conventions and the Additional
Protocols, the Statutes of the ad hoc International Criminal Tribunals for the former
Yugoslavia and Rwanda, the 1907 Hague Conventions, many national legislations and
military manual and, more generally, any applicable international humanitarian law or
treaty law.

This chapter will focus on the functioning of the International Criminal Court as the
instrument of choice for a theoretical legal analysis of the violations of international
humanitarian law allegedly committed during the Syrian conflict. The first part will
focus on a general overview of how the Court’s jurisdiction works, especially specifying,
as stated by Bergsmo and Stahn, “the pre-conditions that must be met for the ICC to
exercise its jurisdiction in a situation”%. The second part gives details on the functioning
of the ICC, from its founding Statute and establishing treaty, to the structure of the Court
and the general development of trials. In the final part, the focus is on the analysis of the
work of the Office of the Prosecutor, specifically related to the commencing part of the
preliminary examinations and investigations. The decision process will be analysed in
order to understand according to which aspects the OTP would commence investigations

on Syria.
2.1 The Court’s jurisdiction

As previously mentioned, the scope of the International Criminal Court is that of
prosecuting the most serious crimes of concern for the international community. In doing

so, it is bound by some criteria, one of the most fundamental being the jurisdiction that

104 Morten Bergsmo and Carsten Stahn. Quality Control in Preliminary Examination: Volume 1,
Publication Series No. 32. Torkel Opsahl Academic EPublisher. Brussels. 2018, p. 188. Accessed 29
October 2018.
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establishes the terms under which the Court can intervene and work. In fact, the Court
can exercise its jurisdiction over persons (personal jurisdiction or ratione personae),
territories (territorial jurisdiction or ratione loci), periods of time (temporal jurisdiction
or ratione temporis) and specific crimes (subject-matter jurisdiction or ratione
materiae). Personal and territorial jurisdictions mean that the Court can only prosecute
nationals of the State Parties to the Rome Statute and crimes that have been committed
within the border of their territories. Temporal jurisdiction might start in four different
manners: since 2002 (the date of the entry into force of the Rome Statute); since the date,
subsequent to 2002, in which a State accedes the Statute; since the date specified in the
Security Council referral; since the date specified in the declaration of the State
accepting the special jurisdiction of the Court as per Article 12(3). Finally, material
jurisdiction means that there are four categories of crimes that the Court can deal with:

crime of genocide, crimes against humanity, war crimes and crime of aggression.

Crime of genocide. Genocide was first used in 1944 and internationally recognised when
it was used by the prosecutors at the Nuremberg trial against Nazi criminals. It was
coined to recognize a specific crime, to be distinguished from that of crime against
humanity. Considering the resonance of the crime, the General Assembly decided to
ratify a convention, now called the Convention on the Prevention and Punishment of the
Crime of Genocide, through resolution 260 A (Il1) in 1948. In the Rome Statute,
genocide is defined as the intention to destroy a group — wholly or in part — based on its
religion, ethnicity, nationality or race by committing 5 specific crimes: a) killing; b)
causing bodily or mental harm; c) imposing conditions that will determine its
destruction; d) preventing births; ) forcibly transferring children from the group®. The
specificity of the crime is that it requires that the destruction must be committed with the
intent to destroy the group because of one of its core abovementioned characteristic,

while crimes against humanity and war crimes do not contain such provision.

Crimes against humanity. Article 7 of the Rome Statute defines crimes against humanity
as those acts “committed as part of a widespread or systematic attack directed against

any civilian population, with knowledge of the attack”%. The most significant features

105 Rome Statute of the International Criminal Court, Art. 6.
106 |hid., Art. 7.
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of the first paragraph of the provision are “(1) the absence of a requirement of a nexus
to armed conflict, (2) the absence of a discriminatory motive, (3) the «widespread or
systematic attack» criterion, and (4) the element of mens rea”%’. Because the Statute
does not mention the armed conflict nexus, it establishes that crimes against humanity
can be prosecuted also when committed in times of peace. The International Law
Commission also specified that there is no obligation to consider the acts as committed
in the context of an armed conflict, reiterating what previously established by the
International Criminal Tribunal for the former Yugoslavia. According to the ICTY, “it
is by now a settled rule of customary international law that crimes against humanity do
not require a connection to international armed conflict”'%. The discriminatory motive
was agreed only for the crime against humanity of persecution at art. 7(1)(h), that is those
acts being committed against any identifiable group or collectivity over grounds of
nationality, religion, ethnicity, etc. Moreover, according to Robinson, adding the
discriminatory motive would have resulted in the exclusion of many crimes against
humanity from the work of the ICC%, The terms widespread and systematic have been
defined by the International Criminal Tribunal for Rwanda, where the first can be
translated as “[...] massive, frequent, large-scale action, carried out collectively”*!® and
the latter as “[...] organized and following a regular pattern on the basis of a common
policy [...]"*. As controversies arose around whether the two features were to be
established as disjunctive (widespread or systematic) or conjunctive (widespread and
systematic), subparagraph 2(a) of Article 7 was added, establishing that any attack
directed against civilian population involves the commission of multiple acts in
accordance with policies arranged by the State or an organisation. The understanding of
the paragraph as implying an element of scale was also underlined by the ICTY,
assuming that the prosecution will be conducted against a course of conduct and not

single acts. The mental element of Article 7 prescribes that the perpetrator must have

197 Darryl Robinson. Defining "Crimes Against Humanity" at the Rome Conference. The American
Journal of International Law 93, no. 1. 1999, p. 45. Accessed 11 June 2018

108 Prosecutor v. Dusko Tadi¢ aka "Dule", Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, International Tribunal for the Former Yugoslavia, para. 141. Accessed 12 June 2018.

199 Darryl Robinson. Defining "Crimes Against Humanity" at the Rome Conference, p. 47. Accessed 11
June 2018.

110 prosecutor v. Jean-Paul Akayesu, Judgement, International Criminal Tribunal for Rwanda, case No.
ICTR-96-4-T, Chamber I, decision of 2 September 1998, para. 580. Accessed 11 June 2018.

11 Ibid.
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knowledge of the act as part of a widespread attack against the civilian population!!?,
The Statute imply a strict requirement of participation and knowledge of a widespread
or systematic attack against the civilian population. Also, the attack must be carried out
by the State or by an organisation, which imply, although debated, that also non-State
actors can be persecuted by the Court!®, The controversy was dissipated by, again, the
ICTY during the Tadi¢ case, when it was established that crimes against humanity can
be committed by entities that controls the territory but have not been recognised by the

international community as de jure states'!*

. The first paragraph of Article 7 is followed
by the enumeration of all the crimes that are considered crimes against humanity that
have been developed by the international human rights law, as well as the Nuremberg
Tribunal, while others appear new for the international community, especially those

defined as gender crimes.

War crimes. Article 8 of the Rome Statute refers to war crimes, defined as those crimes
committed against civilians and non-combatant, but with the provision that they must
have been committed during an armed conflict. War crimes were first prosecuted on the
basis of international law drawn from the 1899 and 1907 Hague Conventions and, later,
the 1949 Geneva Conventions. In fact, paragraph 2(a) defines war crimes as “grave

breaches of the Geneva Conventions”'®

and continues by listing “serious violations of
the laws and customs”!!®, Because the international criminal responsibility for war
crimes was codified from provisions that did not conceived the grave breaches of war
crimes during internal armed conflict, at the beginning there was debate over the
introduction of two separate provisions or, alternatively, the recognition of the
prosecution of war crimes when committed in international and internal armed conflict.
The topic has previously been a matter of debate during the drafting of the ad hoc
International Criminal Tribunals for the former Yugoslavia and Rwanda, and of the

Rome Statute: in the Statute of the Yugoslav Tribunal there was no mention to war

12 william Schabas. An Introduction to the International Criminal Court. Cambridge University Press.
2011, p. 114. Accessed 11 June 2018

131bid., p. 111. Accessed 11 June 2018.

114 prosecutor v. Dusko Tadi¢ aka "Dule", Opinion and Judgement, International Criminal Tribunal for
Yugoslavia, case No. IT-94-1-T, Trial Chamber, decision of 7 May 1997, para. 654. Accessed 11 June
2018.

115 Rome Statute of the International Criminal Court, Art. 8(2)(a).

16 |bid., Art. 8(2)(b).
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crimes committed during internal armed conflict, while in the Tribunal for Rwanda the
UN Security Council established that war crimes were to be punished even in the context
of internal conflicts. In the final drafting of the Rome Statute it was finally established
to recognize the punishment for war crimes committed both in international and internal
conflict, although not all crimes correspond!’. The peculiarity of war crimes is that it
was created with the so-called “non-threshold threshold”!8: Article 8(1) says that the
Court has jurisdiction over war crimes “in particular when committed as part of a plan
or policy or as part of a large-scale commission of such crimes”**°. This wording means,
as stated by the Pre-Trial Chamber during the Bemba trial, that “the existence of a plan,
policy or large-scale commission is not a prerequisite for the Court to exercise

jurisdiction over war crimes, but rather serves as a practical guideline for the Court”%,

Crime of Aggression. The crime of aggression was included in Article 8 bis only in 2010,
at the Review Conference of the Rome Statute. The activation of the ICC jurisdiction
was decided with a resolution adopted by the Assembly of States Parties to the Rome
Statute of the International Criminal Court on its sixteenth session, on December 2017,
and it entered into force on 17 July 2018. Nevertheless, the concept of aggression is not
new to the international community. In fact, it was first codified in the International
Military Tribunals for Nuremberg and Tokyo’s Statutes as crime against peace and, for
this reason, it is recognised as customary international law. The crime of aggression is
defined on the Rome Statute as the planning, preparation, initiation or execution of an
act of aggression. The perpetrator of the crime must be a person that has direct control
of a State or its political or military action. Furthermore, such act of aggression must
manifestly contravene the Charter of the United Nations!?'. The second paragraph of
Article 8 bis develop the notion of aggression, specifying that it means the use of force

against the sovereignty of other States. The Article further lists the acts that amount to

117 The subject has been developed in chapter 1.3.

118 Hermann von Hebel and Daryl Robinson, ‘Crimes within the Jurisdiction of the Court’, in Roy S. Lee,
ed., The International Criminal Court: The Making of the Rome Statute: Issues, Negotiations, and Results,
The Hague: Kluwer Law International, 1999, pp. 79-126 at p. 124. Accessed 11 June 2018.

119 Rome Statute of the International Criminal Court, Art. 8.

120 prosecutor v. Jean-Pierre Bemba Gombo. Decision Pursuant to Article 61(7)(a) and (b) of the Rome
Statute on the Charges of the Prosecutor Against Jean-Pierre Bemba Gombo, International Criminal Court,
case No. ICC-01/05-01/08, Pre-Trial Chamber I11, decision of 15 June 2009, para. 211. Accessed 11 June
2018.

121 Rome Statute of the International Criminal Court, Art. 8 bis (1).
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aggression, in accordance with what established by General Assembly Resolution 3314
(XXIX) of 1974.

Another important issue to consider on jurisdiction, is the admissibility of a case before
the Court, that is “whether matters over which the Court properly has jurisdiction should
be litigated before it”?2, According to paragraph 10 of the Preamble of the Rome Statute,
the Court is intended to work in parallel with national justice systems, in other words to
be complementary to them. Art. 17 prescribes that the Court shall have jurisdiction over
the crimes listed at Art. 5 only when national courts are not able to follow the
investigation. Article 5 prevents the Court from admitting a case when it is already being
investigated by a domestic court (complementarity) or when the domestic Court has
decided not to prosecute the alleged criminal (inactivity of the State), unless such “State
is unwilling or unable genuinely to carry out the investigation or prosecution”?®, which
must be proven. Other cases are, also according to Art. 17, when the person has already
been tried for the same trial (ne bis in idem rule) or when the Court demonstrate that the
acts are not so grave to determine the intervention of the Court (gravity). The Pre-Trial
Chamber, in determining the warrant of arrest against Mr. Lubanga, established that the
gravity threshold of Art. 17(1)(d) of the Rome Statute implied a conduct that was either
systematic or large-scale and it goes on by adding that such threshold would not be
necessary if any criminal activity could be processed by the Court. Moreover, such acts
must create a social alarm within the international community in order to consider them
as having a relevant level of gravity. According to Schabas, gravity entails factors like

the scale, the nature, the manner of commission and the impact of the crime!?.

As it was already stated for the Nuremberg Tribunal in 1946 and later established at
Article 25 of the Rome Statute, the ICC is concerned with trying and punishing
individuals, not the States!?. Accordingly, Art. 25 specifies that “no provision in this
Statute relating to individual criminal responsibility shall affect the responsibility of
States under international law”!?. Article 25(3) is concerned with three types of

122 william Schabas. An Introduction to the International Criminal Court, p. 188. Accessed 11 June
2018.

123 Rome Statute of the International Criminal Court, Art. 17.

124 William Schabas. An Introduction to the International Criminal Court, p. 181. Accessed 11 June
2018.

125 1hid., Art. 25.
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offenders: a) individuals who commit the violation directly, jointly with others or by
controlling the action of others; b) individuals who order directly or indirectly the
commission of the acts; c) individuals who provide any type of support in the
commission of the crime. This provision particularly applies to those who have “a legal
duty to intervene”'?’ but do not intervene, which is regarded as participation. Moreover,
responsibility of the commission of crimes will not be distinguished based on official
capacity, not even when Heads of States are involved (Art. 27). The crimes listed in the
Rome Statute have been largely committed in context of international and/or internal
armed conflict and mostly at the expenses of civilian populations. Therefore, it must be
considered article 28 of the Statute, where it is explained. Military commander or
officials acting as military commander are responsible for the crimes committed by
subordinates or forces under their command in cases in which they knew or should have
known that the crime was being committed or didn’t taken the necessary measure to

prevent or repress the act from happening%,
2.2 Structure of the Court and development of a trial

= The creation of the Court and the drafting of the Rome Statute

The International Criminal Court was established on 17 July 1998, when 120 States
voted for the adoption of the Rome Statute of the International Criminal Court and it
entered into force on 1 July 2002, after being ratified by at least sixty countries, with its
headquarter established in The Hague, Netherlands. In 2018, 123 countries have ratified
the Statute, with the last one being El Salvador in 2016. Before the creation of the ICC,
the prosecution of crimes committed during armed conflict was essentially left to the
national courts, on the basis of national legislations, but this system was not efficient.
The turning point was the creation of the two Hague Conventions'?® of 1899 and 1907,
as the first international treaties with prohibitions on the law of war, as well as the
protection of the civilian populations. After the first world conflict, it started spreading

the necessity of prosecuting war criminals and the creation of an international court.

27 william Schabas. An Introduction to the International Criminal Court, p. 228. Accessed 11 June
2018.

128 Rome Statute. Responsibility of commanders and other superioris. Article 28.

129 The relevance of the two Conventions is demonstrated by the fact that the prohibitions on violation of
the laws and customs of war are codified in both the 1993 Statute that established the ICTY and in the
1998 Statute of the ICC.
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Despite the initial efforts, as mentioned in the introduction to the chapter, the first
examples are those of 1945 and 1946, the International Military Tribunal in Nuremberg

and the International Military Tribunal for the Far East.

At the initial state, the international community felt the necessity to create a unique code
of international criminal rules, for which the International Law Commission was
established. The Commission was also asked to create a draft statute and draft a “Code
of Crimes Against the Peace and Security of Mankind”**°, which are the basis of the
Rome Statute, as well as the Statutes of the two ad hoc Tribunals that were created in
the 1990s. After many meetings and sessions, in 1998 the Diplomatic Conference of
Plenipotentiaries on the Establishment of the International Criminal Court met, with
more than 160 countries that send their representatives. The group was divided to tackle
major issues, some of which remained to be settled, and the resulting drafts (of the
Statute as well as of the Rules of Procedure and Evidence) was positively voted by 120

countries, with 21 that abstained and seven that voted against.

The ICC was created with different functioning organs. The first is the Assembly of the
States Parties, consisting of representatives of the State Parties, having management
tasks. The main organs are: Presidency, Judicial Divisions, Office of the Prosecutor
(OTP) and Registry. The organ that has the duty to investigate alleged crimes is the OTP,
while the Judicial Division (the divisions are Pre-Trial, Trial and Appeal Chamber) has
the duty to prosecute and decide whether to convict or to acquit the accused. The judges

of the Judicial Divisions are selected by the Presidency.
* The development of a trial

Commencing the investigation. The initiation of the investigation are set out in three
different modalities, that best represent the three main actors around the creation of the
Court, namely the Security Council, one or more of the State Parties and, finally, the
Prosecutor him/herself. In all three cases, the OTP is bound to start the investigation
after having evaluated the information provided to or collected by her unless “he or she

determines that there is no reasonable basis to proceed”**! as listed at Article 53(1)(a)-

130 William Schabas. An Introduction to the International Criminal Court, p. 11. Accessed 17 September
2018.
131 Rome Statute of the International Criminal Court, Art. 53(1).
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(c). The information the Prosecutor receives can come from any source and international
actor, like States (the Statute does not mention whether they must be Party), the United
Nations, international NGOs**2, Such information must be categorized, in order to
exclude those that might be outside the jurisdiction of the Court or that might concern

situations already under examination or investigation.

There are four phases structuring the preliminary examination work of the OTP, in which
important criteria must be assessed and met for the proper investigation to start. The first
phase, occurring only in the case of the proprio motu mechanism, is that of examining
the information received by OTP in order to assess their reliability and seriousness. Such
information might concern situations outside the jurisdiction of the Court, already under
preliminary examination or under investigation and, finally, situations that are neither
outside the jurisdiction of the Court nor under investigation. This last option might
trigger the proprio motu mechanism. The second phase is that of the preliminary
examination, in which the OTP must assess the jurisdiction of the Court in terms of
temporal, material and personal or territorial jurisdiction (explained in the above
subparagraph). Phase three and four are based on the assessment of two essential criteria
for the OTP to start a proper investigation, respectively admissibility and the interest of
justice. This last concept is important because it take into consideration the greater
interest of the international community, for example any peace process, because of
which the Prosecutor might also decide to refrain from proceeding. The assessment of
admissibility means that the OTP has to declare whether the case, under the rule and
mechanisms of the ICC, could be considered as admissible. In doing so, the OTP must
analyse the cases in terms of gravity of the alleged crimes and in terms of
complementarity (the concepts have been explained in the subparagraph 2.1). After
Phase 4, the OTP is bound to issue an Article 53 Report, in which it details the findings

of the preliminary examination and the relevant legal information of the alleged crimes.

When the jurisdiction is triggered, and the authorization is given, the OTP continues to
collect relevant evidences in order to assess the criminal responsibility of the accused.
Her work is that of collecting and examining the evidences, as well as interrogating

witnesses, victims and suspects. Having signed the Rome Statute, State Parties have

132 |pid., Art. 15(2).
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obligation to cooperate with the Prosecutor in her collective work, tasks that is even
more complicated in cases in which the alleged crimes have been committed inside the
territory of non-State Parties. The Pre-Trial Chamber provides for mechanisms to
overcome the lack of consent. Generally speaking, the State Parties have an obligation
to cooperate with the Court, either by implementing it in their national legislations or by
collaborating during the investigation phase.

Arrest. During the investigative phase, it is possible for the accused to be arrested after
the Pre-Trial Chamber has given its authorization to the OTP. When the accused is
brought before the court is due to two mechanisms: after a warrant of arrest or after a
summon to appear. The second one is preferred, as established at Article 58(7), because
the Statute provides that the arrest is used as an exception, and only when strictly
necessary to prevent the person from obstructing with the process or from reiterating the
commission of the crime. When the summon to appear is presented, the accused can
present him/herself to the Court, otherwise the Prosecutor can submit a warrant to arrest,
pursuant to the authorization of the Pre-Trial Chamber. In cases in which the suspect is
held in custody in the territory of a State that is Party to the Statute, this must be rendered
to the Court. When the person is in custody of the Court, the Pre-Trial Chamber needs
to satisfy itself that the accused has full knowledge of the charges against him or her in
the so-called confirmation hearing. During the hearing, the Prosecutor “shall support
each charge with sufficient evidence to [...] believe that the person committed the crime
charged”!®. When the accused has been arrested or surrendered, he or she is put in

detention (following the reasoning that brought to necessity of the arrest).

The trial. Article 61(7) provides that at the confirmation hearing, the Pre-Trial Chamber
determine the existence of sufficient evidences on the guilt of the accused, after which
it can confirm the charges (the trial will continue at the presence of the Trial Chamber)
or not. If charges are confirmed, the Presidency has the duty to constitute the Trial
Chamber to which the case will be referred. The trial is held in public and the accused
has the obligation to be present, as well as the right to be adequately represented by a
counsel but is also entitled to defend him/herself. At the beginning of the trial, the

charges are read to the accused, after which he or she is asked to plead guilty or not

133 |bid., Art. 61(4).
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guilty. If the response is affirmative, the Trial Chamber must assess that the admission
Is supported by facts presented either by the Prosecutor or by the defence. Alternatively,
the trial proceeds with the examination of the evidences. The Statute prescribes for the
evidences admitted to the trial to be relevant and necessary, especially when these
evidences are provided for by witnesses (Article 69) as well as, although implicitly,
reliable. Relevance and necessity are assessed by the Court. Testimonies must be given
in person, with the exception of the necessity to protect victims and witnesses (Article

68), that can be allowed to recorded testimony.

Decision. The Rome Statute establishes that the Trial Chamber sentences the accused
through a document called decision. The judgement is only applied to the final decision,
issued by the Appeal Chamber, that can’t be reversed. The conviction must be decided
by the majority of 3 judges between those present during the entire duration of the trial,
that must be certain “beyond reasonable doubt”***. The final sentence (which can be
revised at the subsequent appeal) must be assessed in years, that must be not more than
30, but also life sentence is considered. The sentence is decided by the Trial Chamber
according to the evidences presented during the trial, as well as factors that might
aggravate of mitigate the final sentence, such as the gravity of the crime and the

individual position fulfilled.

Appeal and judgement. The final step of the trial at the ICC is the appeal, which is not
mandatory but is a right recognised in many national criminal systems worldwide, as
well as international treaties, like the International Covenant for Civil and Political
Rights. Article 81 recognizes the Prosecutor and the convicted person the right to appeal
in cases of procedural error, error of fact and of law, disproportion between the crime
and the sentence, while adding for the convicted person the possibility of “any other
ground that affects the fairness or reliability of the proceedings or decision”®. The result
of the appeal can be that of reversing or amending the sentence, ordering a new trial or
varying the sentence. The appeal is decided by the majority of the judges. Finally,
because the Court does not have its own prison, it has to rely on the cooperation of the

134 [bid, Art. 66(3).
135 [bid., Art. 81(1)(b)(iv)
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State Parties to enforce the sentence. The Court appoints a State that will held in custody
the convicted person until the end of his or her sentence.

2.3 The Role of the Office of the Prosecutor

In the previous subparagraphs it was established that the main task of the Office
of the Prosecutor is that of filtering the situations referred to them to establish which
situations can become cases. In fact, the preliminary examination is also a legalistic
process, and it must follow what established in the Rome Statute at Article 53 on the
selection of cases. This process must follow an assessment of 3 aspects: admissibility
(including gravity and complementarity), jurisdiction and the interest of justice. When
the OTP establishes that all three cases apply (the case is admissible, the ICC does have
jurisdiction and the initiation of a trial respects the interest of justice), it is bound to start

an investigation.

There are currently 9 cases under preliminary examination by the Prosecutor
(Afghanistan, Colombia, Guinea, lrag/UK, Nigeria, Palestine, Philippines, Ukraine,
Venezuela) while 10 are the situations currently under investigation. Of the 10, 4 are
proprio motu (Burundi, Georgia, Cote d’Ivoire and Kenya), 2 have been referred by the
Security Council (Libya and Darfur, Sudan), 4 by State Parties (Central African
Republic, Mali, Uganda, Democratic Republic of Congo). These situations are being
examined by the Office of the Prosecutor according to, among other aspects, the gravity
of the crimes committed in each country, specifically war crimes and crimes against
humanity. What emerges from the statements and reports on preliminary examinations
is that the focus is first and foremost ending the impunity of the most serious crimes,
while at the same time prosecuting and preventing the commission of those crimes®3®.
For example, in its annual report on preliminary examinations on the situation of
Afghanistan, the Prosecutor stressed the seriousness of crimes committed by the Taliban
as part of a widespread and/or systematic attack against the civilian population, in
particular against women and girls. Indeed, the situations examined by the Prosecutor

reveal that cruelty and terror have been spread among the civilian population allegedly

136 International Criminal Court. Report on Preliminary Execution Activities 2017. 4 December 2017.
Available at: https://www.icc-cpi.int/itemsDocuments/2017-PE-rep/2017-otp-rep-PE_ENG.pdf, para.
16. Accessed 03 October 2018.
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supporting the official government'®’. As previously mentioned, the work of the
Prosecutor is centred on the most serious crimes perpetrated with severe scale, nature,
manner and impact. Surely, crimes against humanity and war crimes perpetrated
intentionally against the civilian populations do fall into the category of the most serious
crimes, in that they disregard the fundamental international human rights and
humanitarian treaties created by the international community, with the aim of impeding

the repetition of the atrocities of World War II.

Analysing the linguistic elements of the Prosecutor’s statements on cases similar to
Syria, some common factors emerge, especially when considering the imperative partial
role that the Office must play. For every situation, thus, the first focus is on the type of
crimes allegedly committed. In fact, among the factors that she has to evaluate, there is
also the material subject matter, namely that the crimes correspond in the wordings of
Article 6,7 and 8 of the Rome Statute. Moreover, of special importance is the reliability
of the information received, even in the case in which the referral has been submitted by
the same country in which crimes have been allegedly committed. In fact, in the case of
the preliminary examination of the situation in the Gabonese Republic, despite
information being directly submitted by the government, the Office of the Prosecutor
stated that an evaluation “in terms of the reliability of the sources and the credibility of
the information received”!®® was being conducted. In 2015 the Prosecutor addressed the
Security Council on the advancement of the investigations on the situation in Libya, that
was appointed to the ICC by UNSC resolution 1970 (2011). In her speech, she stressed
that the fundamental goal that spurs the work of the Prosecutor is “sustainable peace and
stability”**® to the end of protecting the civilians.

In the case of Syria, the Office of the Prosecutor have only spoken about the information
they have received on crimes committed by ISIS’s militants in Syria and Irag. Having in
mind the goal of prosecuting the most high-ranking officials within the armed forces or
the rebel groups, the ICC is not undertaking any investigation against the militants of the

137 Ibid., para. 262. Accessed 03 October 2018.

138 |bid., para. 46. Accessed 04 October 2018.

139 International Criminal Court. Statement to the United Nations Security Council on the Situation in
Libya, pursuant to UNSCR 1970 (2011). 5 November 2015. Available at: https://www.icc-
cpi.int/Pages/item.aspx?name=otp-stat-05-11-2015, para. 56. Accessed 04 October 2018.
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terrorist group. In her periodical report on preliminary examinations of 2015, the
Prosecutor stated that the “jurisdictional basis for opening a preliminary examination
[...] is too narrow”*°, According to the Prosecutor, despite some alleged perpetrators
are nationals of State Parties to the Rome Statute and, therefore, the jurisdiction ratione
personae could apply, the ultimate goal of the ICC is to prosecute “those most
responsible for mass crimes”*!. For this reason, the OTP decided to not follow the
evidences received against ISIS members. Here, one could argue that this decision not
to follow the investigation — backed by the principle of prosecuting the most responsible
— clashes with the main goal of the ICC, that of applying the jurisdiction over “the most
serious crimes of concern to the international community as a whole”'#2, Following this
reasoning, it must be concluded that, despite the gravity of a situation and the reliability
of the sources of information, the OTP would not start the process of preliminary
examination. There is a recent example of why this practice might not work in the
practical manner: the Bemba case was overruled by the Appeal Chamber in 2018
because the appeal judges established that the Trial Chamber’s assessment of the
responsibility of Mr. Bemba was erroneous. In fact, the Trial Chamber established that
Mr. Bemba was not able to successfully prevent and condemn the commission of the
crimes he was accused of. It could be argued that, in order to avoid such outcomes in the
future, the Court could start prosecuting also low ranking military personnel, especially
when the state proves to be unwilling or unable to do so through the national legal

system.

It is imperative to understand why, after more than 7 years of conflict, the Office of the
Prosecutor has never made a statement on the situation in Syria, despite many
international actors have invoked the involvement of the ICC as the only international
criminal tribunal that could deal with such cases. One of the most vocal agency,
specifically created by the United Nations to document the violation of human rights in
Syria, the Independent International Commission of Inquiry on the Syrian Arab Republic

publishes periodical reports on its findings on the matter and in the majority of cases

140 International Criminal Court. Statement of the Prosecutor of the International Criminal Court, Fatou
Bensouda, on the alleged crimes committed by ISIS. 8 April 2015. Available at: https://www.icc-
cpi.int/Pages/item.aspx?name=otp-stat-08-04-2015-1. Accessed 29 October 2018.

141 1pid. Accessed 29 October 2018.

142 Rome Statute. Article 5. Crimes within the jurisdiction of the Court. Accessed 29 October 2018.
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recommends the Security Council, as the only mechanism that can refer the situation of
Syria to the ICC, to do it with urgency?*®. Moreover, according to the experts of the
Commission of Inquiry, the ICC is the only international tribunal invested with the
power to promote the accountability of the responsible but, nonetheless, it does not have
the jurisdiction to initiate the investigations. In 2017, the inability of the international
community to intervene in Syria was criticised also by Carla del Ponte, renowned
international criminal prosecutors, when she decided to resign from her role as
commissioner in the Commission of Inquiry on Syria***. She denounced the stillness of
the international community, in that the Security Council was never able to report the
situation to the ICC, despite the countless evidences collected by the Commission only.
In fact, in 2014 the attempt to refer the situation to the Court via Security Council referral
was vetoed by Russia and Chinal®®. The evidences collected in this chapter show that
the ICC really is the perfect machine to punish and possibly prevent the commission of
such crimes but, still, it has to face many challenges that are mainly politically and

ideologically driven.

143 See, for example, the documents Report of the Independent International Commission of Inquiry on
the Syrian Arab Republic by the Human Rights Council, A/IHRC/31/68 (11 February 2016) and
A/HRC/33/55 (11 August 2016).

144 Somini Sengupta. The New York Times. War-Crimes Prosecutor, Frustrated at U.N. Inaction, Quits
Panel on Syria. 6 August 2017. Available at:
https://www.nytimes.com/2017/08/06/world/middleeast/syria-war-crimes-del-ponte-resigns.html.
Accessed 29 October 2018.

145 Jan Black. The Guardian. Russia and China veto UN move to refer Syria to international criminal
court. 22 May 2014. Available at: https://www.theguardian.com/world/2014/may/22/russia-china-veto-
un-draft-resolution-refer-syria-international-criminal-court. Accessed 29 October 2018.

56


https://www.nytimes.com/2017/08/06/world/middleeast/syria-war-crimes-del-ponte-resigns.html
https://www.theguardian.com/world/2014/may/22/russia-china-veto-un-draft-resolution-refer-syria-international-criminal-court
https://www.theguardian.com/world/2014/may/22/russia-china-veto-un-draft-resolution-refer-syria-international-criminal-court

CHAPTER Il

The investigations of the crimes

In this chapter a range of investigation on the crimes allegedly committed by all
parties to the Syrian conflict will be presented through documents, reports and news
media. Considering the specificity of the final objective of the dissertation, that is of
presenting possible outcomes of the cases investigated by the Prosecutors at the ICC,
some obstacles have been dealt with. First, the events have been selected on the basis of
the definition of genocide, crimes against humanity, war crimes and crime of aggression
committed in Syria. In the case of war crimes, it is necessary to distinguish between
crimes committed in the context of international and non-international armed conflict.
In fact, the ICC’s founding treaty, at article 8(2)(b), lists “serious violations of the laws
and customs applicable in international armed conflict”**®, while article 8(2)(c), (d) and
(e) mention acts that are considered war crimes in armed conflict not of an international
character. For example, article 8(2)(b)(xviii) specifically prohibits the use of poison or
poisoned weapons, while neither paragraphs (c), (d) nor (e) mention such prohibitions.
This distinction, while it might not be of relevant importance in many situations, it is in
the Syrian conflict!#’, and in many of the more recent events worldwide. In fact, after
World War Il many of the armed conflict have been of an internal character. Thus, the
nature of the Syrian conflict and that of the Rome Statute might pose threats to the full

accountability of the perpetrators that commit war crimes.

Second, when developing the narration of recent events, especially when dealing with
conflicts, many elements must be considered in order to present an accurate work. The
access to affected areas can be restricted to international organisations and the
testimonies of civilians can be hard to obtain; evidences can be altered or deteriorated
due to external factors; events can be hard to demonstrate; reports must be presented in
an accurate manner in order to be effectively shared to the public opinion. Even when
reports are published, redress and accountability mechanisms might not be functional,
especially with grave breaches of international humanitarian law, the law of armed

conflict. For this reason, the investigations are taken from international organisations

146 Rome Statute of the International Criminal Court, Art. 8.
147 For a more complete understanding of the nature of the Syrian conflict, see Chapter 1.3
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renowned for their credibility within the international community. Among them, the
United Nations, Amnesty International, Human Rights Watch, as well as other media

outlets.

Third, the information presented are those available for the general public, consequently
others of similar or more relevant importance might be excluded, but they also might be
confidential. For example, many newspapers have reported that the UN has knowledge
of the names of persons who might face investigations from the ICC, but evidently such
report has not been shared. In other cases, relevant information of the testimonies might
be classified to ensure the privacy of the victims. Having this in mind, it will be
impossible to say with certainty, for example, who could be investigated (namely, army
officers or heads of states) or to assert the sentence in terms of years of detention. In
developing the dissertation, the ultimate goal is presenting, in a theoretical manner, what
could be the outcome of the work of the prosecutors of the ICC, basing the analysis on
the relevant jurisprudence and on previous cases judged by the ICC and the ad hoc

criminal tribunals.

The chapter will be divided in 6 parts, where examples of genocide, war crimes, crimes
against humanity and the crime of aggression will be presented. Each part will be divided
into three main sections: the first will introduce the crime in a general manner; the second
will have examples of the crime committed during the conflict and the third will focus
on one main and exemplifying episode. Specifically, the relevant treaties and customary
international law will be examined to properly address the definition of every crime. In
the second and third parts, the facts will be presented, as well as some direct or indirect
testimonies. The introduction of the crime will be theoretical, as in the next chapter the

crime will be analysed by linking it to previous cases of the ICC.

3.1 The crime of genocide

= The applicable jurisprudence

Genocide is one of the gravest crimes that can be committed on an international
or national level. It entails different kind of crimes, from killing to inflicting harsh
condition of life that cause the destruction of the group. As stated in both the 1948

Convention for the Prevention and Punishment of the Crime of Genocide and the Rome
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Statute, the group must be targeted because of one of its characteristics, be it the
ethnicity, religion, nationality. Moreover, the peculiarity of genocide, that resemble the
crimes against humanity, is that it entails the intentionality of the act. The Convention
on Genocide goes further than the Rome Statute, in that it also obliges the States to

prosecute the commission, the conspiration and incitation of genocide*®.
= The case

In the particular case of the Syrian conflict, neither the government nor the
different armed groups are currently committing crimes that resemble those of genocide.
They are not targeting a specific ethnic, religious or racial group for its characteristics.
Rather, they might be targeting other armed groups or opposing fighters because that is
the nature of a conflict. Nevertheless, there are reasons to believe that the crime of
genocide is being committed in the tumultuous general asset of the Syrian conflict. In
fact, ISIS, in its campaign to create a caliphate in the Middle East, is specifically
targeting the ethnic and religious group of the Yazidis. Yazidis are a small religious
group living in the Sinjar region in Iraq, near the border with Syria. They have a long
history, but it is not well known. Because of their contact with other religions and
cultures, they have been influenced by their practices and beliefs, especially Christianity
and Islam. They have been targeted by ISIS because they are considered apostates, in
that they do not follow the precepts of fundamental Islam as ISIS members do. ISIS’s
intention to destroy the group was manifested in 2014 in their magazine, called Dabig,
where they, having examined the nature of Yazidi’s beliefs and practices, concluded that
they are a polytheist group and they do not deserve the treatment reserved to other
religions, that is the possibility of conversion4°,

In its 2016 “’They came to destroy’: ISIS Crimes Against the Yazidis” report, the
Independent International Commission of Inquiry on the Syrian Arab Republic analysed
the evidences and the findings on the happenings of 2014 in the Sinjar region committed
by ISIS members. The scope of the report was that of understanding, through a legal and

factual analysis, if the actions could amount to the crime of genocide. The report presents

148 See chapter 2.1.

149 Independent International Commission of Inquiry on the Syrian Arab Republic. “’They came to
destroy’: ISIS Crimes Against the Yazidis”. A/HRC/32/CRP.2. 15 June 2016, para. 153-154. Accessed
05 October 2018.
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the facts of 3 August 2014, when ISIS fighters, in a concerted manner, attacked the Sinjar
region from the towns of Tel Afar in Iraq and Al-Shaddadi and Hasakah in Syria'®. The
attack was contrasted by few Kurdish armed forces. ISIS fighters were able to capture
almost all villages, where they separated men (and young boys who had reached puberty)
and women and young children. When families were able to escape, some fighters were
sent to capture them as well. Those families who were able to escape to an area of the
Mount Sinjar were sieged by ISIS; to overcome the harsh conditions in which they were
forced to live, the Iragi government requested the intervention of the U.S.A., that
intervened on 7 August 20181,

After having separated women and children from men and boys, the men and boys were
executed by gunshots or beheading, sometimes in groups of twenty to thirty people. In
two episodes, hundreds of men and boys of Kocho and Qani villages were reportedly
killed™2. At times, young boys from the age of 7 were captured by ISIS to be trained to
combat, while they also received teaching in ISIS view of Islamic beliefs!®3. Women and
girls, instead, were detained and later sell among ISIS’s fighters, who were forced to live
with their owners. There, they were held captive and forced to engage in sexual acts or
participate in the households, which constitute many crimes, namely sexual violence,
sexual slavery, enslavement, torture, forcible transfer from one place to another.
Moreover, the treatment that is reserved to Yazidis women, that of suffering from
months of continuous sexual violence and rape, has created in them — as reported by the
Commission of Inquiry — distrust in men, apathy towards future emotional and physical
relationships with men, trauma®®*. This set of acts perpetrated by ISIS’s fighters towards
Yazidi women and girls can be described as, in the words of Article 6(d) of the Rome

Statute, “Imposing measures intended to prevent births within the group”*®.

= The legal analysis

Having briefly presented the factual circumstances on the crimes committed

against the Yazidis men and women, it is to be analysed whether the crimes committed

1%0 Ibid., para. 23. Accessed 05 October 2018.
151 Ibid., para. 27. Accessed 05 October 2018.
152 |bid., para. 36. Accessed 05 October 2018.
153 |bid., para. 93. Accessed 05 October 2018.
154 |bid., para. 145. Accessed 05 October 2018.
155 Rome Statute. Article 6(d).

60



can be considered genocide, on the basis of its definition at Article 6 of the Rome Statute.
The first aspect of the definition in the Rome Statute is the intent to destroy the group
targeted. As stated by the Commission of Inquiry, ISIS have long expressed that its
religious interpretation mandate them to target the Yazidis!®®. Furthermore, other factors
can contribute to the expression of intention, namely using deprecatory language and the
scale and nature of the acts committed'®’. The second aspect is whether the group has
been targeted because of its national, ethnic, religious, racial nature. Yazidis are indeed
a distinct religious group because of their unique characterisation and practices. Finally,
the third aspect is that of the acts included as genocide, listed at paragraphs from (a) to
(e). Indeed, the examples listed above include all the crimes, from killing, to causing
mental or physical harm (according to the Commission of Inquiry on Syria, all crimes
suffered by the Yazidis can understood as mental or physical harm), as well as causing
the physical destruction, preventing births within the group®®® and, finally, transferring
the children to another group (specifically the transfer of young boys to training camps).

The situation of the Yazidis and ISIS is complicated from a legal standpoint, especially
because the jurisdiction of the ICC is limited. In fact, since Iraq and Syria — where the
crimes against Yazidis have been perpetrated — are not part of the Rome Statute, the
Court does not have territorial jurisdiction. It could have personal jurisdiction since
many foreign fighters have joined the terrorist group in Syria and Iraq, nevertheless, the
Prosecutor of the ICC in 2015 stated that “the jurisdictional basis for opening a
preliminary examination [...] is too narrow”*°. In fact, the scope of the Court is that of
prosecuting those who are the most responsible for the crimes. Moreover, as stressed by
the Prosecutor, the first and foremost responsibilities for prosecuting crimes is on the
States, especially when they are parties to the international treaties prohibiting such

crimes, but are not Members of the Rome Statute, as in the case of Syria and Irag. To

16 |Independent International Commission of Inquiry on the Syrian Arab Republic. “’They came to
destroy’: ISIS Crimes Against the Yazidis”. Para. 151. Accessed 05 October 2018.

157 Ibid., para. 152. Accessed 05 October 2018.

18 According to their practices, one person is considered Yazidi only if both parents are Yazidis, therefore,
mixed marriage are discouraged, when not prohibited. For this reason, a child born from a Yazidi mother
as the result of rape by a non-Yazidi can’t be considered as having the same religion as the mother. In
doing so, ISIS is preventing new Yazidis from being born.

19 International Criminal Court. Statement of the Prosecutor of the International Criminal Court, Fatou
Bensouda, on the alleged crimes committed by ISIS. Accessed 04 October 2018.

61



conclude, despite allegations on such crimes, at the moment the intervention of the ICC
on the matter appears to be limited.

3.2 The war crime of intentionally directing attacks against the civilian

population

= The applicable jurisprudence

During an armed conflict, civilians always face the risk of becoming victims in the
fighting between the parties to the conflict, either because they are not able to flee the
region where fights take place or because they are the target of unlawful attacks.
Nevertheless, the protection of civilians and civilian objects — as well as those who have
laid down their arms, the wounded or sick — stands at the very basis of the international
humanitarian law, the law of armed conflict. As the customary international law
prescribes, “civilians are persons who are not members of the armed forces”!®°.
According to article 50 of the 1977 Additional Protocol | to the Four Geneva
Conventions, civilians are defined as those who do not fall under the categories set forth
at articles 4(A)(1), (2), (3) and (6) of the Third Geneva Convention and 43 of the first
Additional Protocol. Article 4(A) contains the definition of prisoners of war, a protection
that is entitled to those who are members of the armed forces of a State Party or other
militias. Article 43 is a definition of armed forces, as “armed forces of a Party [...] which
are under a command responsible to that Party for the conduct of its subordinates
[...]"*%%. A similar definition of civilians was included in the first draft of the second
Additional Protocol, specifically related to NIACs, but it was finally excluded.
Nevertheless, civilians and civilian populations are mentioned at articles 13 to 15 and 17
of the same Protocol. Therefore, civilians are all those who are not part of the armed
forces and are not entitled to the protection granted to prisoners of war as members of

the armed forces.

International law and treaties on the customs of war prescribe that civilians must be

protected against every attack and no direct attack is admitted against civilian population

180 |CRC. Customary IHL. Rule 5. Definition of Civilians. Accessed 12 September 2018.

161 |ICRC, Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of International Armed Conflicts (Protocol 1), 8 June 1977, article 43(1). Accessed
12 September 2018.
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and objects. With this respect, the concept of precaution applies, as the principle of
preventing the civilian population from enduring the consequences of an attack®2, It is
imperative in both cases of international and internal conflict, as established by
customary international laws and treaties. To this extent, if on one hand the laws
command to prevent attacks against civilians and to protect them, on the other the
concept of military necessity exists, that is when military attacks are permitted when
necessary to achieve a legitimate military target. Military necessity is also understood as
doing everything necessary to gain a military advantage by targeting objects that
effectively contribute in the conflict (which means military objects and members of the
armed forces). In fact, attacks against military objects are permitted, but the means used
must not be disproportionate in relation with the objective targeted and must be intended
to destroy only that specific objective, so as to minimize the excessive casualties. As
stated by Solis, “[t]o hold otherwise, that no objective is a lawful target if civilians might
be killed within that objective, would preclude virtually all military targeting”!%3,
Nevertheless, the possible military advantage gained must be balanced with a possible
excessive loss of civilians that could be caused as a consequence of the attack. This
principle is called proportionality: even though the target might be the legal object of the
attack, a disproportionate outcome could make the action illegal under international law.
In other words, the proportionality between the possible military advantage and the loss
of civilian lives must be considered, and a violation of such provisions might constitute
a war crime. In conclusion, when carrying out an attack it is necessary to consider the
principles of distinction between civilians and combatant, as well as of military necessity
and proportionality in order to avoid civilian casualties.

One question remains to be answered, and that is what is understood by the wording
“excessive loss of civilians”. The expression is not defined in international treaties, but
international and national legal system and practices might be useful. The most relevant
instrument is the International Criminal Tribunal for Yugoslavia: in 2003, in the Gali¢
case, the Trial Chamber stated that “in determining whether an attack was proportionate

it IS necessary to examine whether a reasonably well-informed person in the

162 |CRC. Customary IHL. Rule 22. Principle of Precautions against the Effects of Attacks. Accessed 12
September 2018

163 Gary D. Solis, The Law of Armed Conflict. International Humanitarian Law in War. Second Edition.
New York: Cambridge University Press, 2016, p. 271. Accessed 9 August 2018.
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circumstances of the actual perpetrator, making reasonable use of the information
available to him or her, could have expected excessive civilian casualties to result from
the attack”®*. A similar concept can be found in the comments on the ratification of
Additional Protocol I (especially Articles from 51 to 58, on the protection of civilian
populations and objects). They all declare that, in assessing the lawfulness of any attack,
it will be indispensable to evaluate the available information to any commander officers
at the time of the attack and the balance between the expected military advantage and
the possible loss of civilians. The exception is Israel, that combines the two concepts.
One interesting practical case comes from the Germany’s Federal Court of Justice. In
2010 the Court was asked to investigate on the allegation of war crimes committed in
Afghanistan by a German colonel. The Court, in its final judgement, stated that the attack
against a tank fuel in the possession of Taliban, that caused a number of civilians’ deaths,
was lawful under international law. The Court, in pursuing the decision, emphasized
Germany’s understanding of Additional Protocol 1. The Court stated that, in line with
the information available to the colonel, the presence of civilians was unlikely and for

this reason no proceedings was to be commenced against the colonel®®.

The relevant articles of the Rome Statute are articles 7(1)(a) and 8(2)(e)(i). The first is
the crime against humanity of murder, while the latter is the war crime prohibiting
“intentionally directing attacks against the civilian population as such or against
individual civilians not taking direct part in hostilities”'%, Instead, the article on war
crime, because of its nature, requires an extensive analysis of its wording. The first
element to examine is the word intentionally, which carries the meaning of deliberately
direct an attack against the civilians, but it also means that the perpetrators had full
awareness of civilians’ status. In the Rome Statute, intentionality is described at Article
30 as mens rea, meaning that an attack must be carried out with intent, that might be

expressed as negligence or recklessness, as well as full intent. Schabas describes intent

164 Prosecutor v. Stanislav Gali¢, Judgement and Opinion, International Criminal Tribunal for
Yugoslavia, case No. IT-98-29-T, Trial Chamber, judgement of 5 December 2003, para. 142-144.
Accessed 12 June 2018.

165 Susan Houlton, DW. '‘German prosecutors drop case against Kunduz airstrike colonel’, Deutsche
Welle, 19 April 2010. Available at: https://www.dw.com/en/german-prosecutors-drop-case-against-
kunduz-airstrike-colonel/a-5483181-1. Accessed 12 June 2018.

166 Rome Statute of the International Criminal Court, Art. 8(2)(e)(i).
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as the action executed by one person that “means to engage in the conduct”®’

Accordingly, in the Elements of Crimes intentionality is defined as the fact that “the
perpetrator intended the civilian population [...] to be the object of the attack”*®®, It is
the most critical aspect of the Article because it means that the attack must be directed
against the civilians and it might not presume that the attack is directed against a military
target but with a disproportionate outcome, changing the attack from lawful to unlawful.

The second element is the meaning of “not taking direct part in the hostilities”®°.

Directly participating in hostilities is not clearly defined by IHL, but its meaning can be
drawn by States’ practice. Because it can happen in different ways and degrees of
intensity, the circumstances must be evaluated before determining whether or not
civilians were participating in an attack. Participation in a conflict means being
personally involved in the hostilities, regardless of the person’s status of civilian — who
might occasionally or more continuously be part of an organized armed group — or a
member of the armed forces. On a more practical level, acts are considered as direct
participation when: a) they cause, or are expected to cause, harm to the adverse party
(namely to affect its military operations or capacity, as well as causing death or other
injuries to civilian people and objects); b) when there is a casual nexus between the act
and the harm suffered from the enemy; ¢) when the act is conducted in explicit support
to one party to the conflict. Finally, it is possible to say that, because the concept of direct
participation exists, there is also a form of indirect participation, defined as all activities
that helps sustain the war. Now, the substantial difference is that direct participation
implies the loss of protection given during armed conflict while indirect means it does
not’®. To put it with the word of the ICC:

“The crime may be perpetrated in any of the two following scenarios: (i)
when individual civilians not taking direct part in the hostilities [...] are the

sole target of the attack or (ii) when the perpetrator launches the attack with

167 William A. Schabas. An Introduction to the International Criminal Court, p. 236. Accessed 13
September 2018.

188 Elements of Crimes, War Crimes, Article 8(2)(e)(i).

169 Gary D. Solis, The Law of Armed Conflict. International Humanitarian Law in War, p. 271.
Accessed 9 August 2018.

170 For a more detailed discussion on direct and indirect participation in armed conflict in the
international humanitarian law, see Nils Melzer, Interpretative Guidance on The Notion of Direct
Participation in Hostilities Under International Humanitarian Law, International Committee of the Red
Cross, 2009. Accessed 13 September 2018.
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two distinct specific aims: (a) a military objective, [...] and simultaneously,
(b) the civilian population or individual civilians not taking direct part in the
hostilities. The latter scenario must be distinguished from situations where
[...] a disproportionate attack is intentionally launched with the specific aim
of targeting a military objective, with the awareness that incidental loss of
life or injury to civilians will or may occur as a result of such an attack. In
such a case, the targeting of the civilian population is not the aim of the attack

but only an incidental consequence thereof.”*"*

The main problem arising from articles 7(1)(a) and 8(2)(e)(i) of the Rome Statute
is that they both imply the intention of attacking the civilian population but there
is no clear direction from international criminal law standards on what should be
done in case of an attack against a military target (or not) that causes an excessive
number of civilian losses. As stated before, because the possible excessiveness
caused by an attack is subject to interpretation and discretion of the commander
officers, the outcome of a trial is impossible to infer. Therefore, some scholars and
even judges might believe that a case constitute war crime or crime against
humanity, while others might assess that the attack was committed according to
military necessity. This concept will be developed in the next chapter.

It could also be argued that if the attack was deliberately aimed at targeting specific
objects that are inherently civilian (namely markets, hospitals, schools, buildings
dedicated to prayer), the killing of civilians is always expected, even if some
fighters might be present in the site. In this case, the attack is even more unlawful,
because also the attack against civilian objects is prohibited.

= The case

During the Syrian conflict, the crisis affecting civilians has developed in
different forms. They have been the target of aerial attacks, alleged chemicals
attacks and have been exposed to harsh condition of life. At different times and in

many regions, civilians have suffered from the aerial strikes from Syrian and

171 prosecutor v. Callixte Mbarushimana, Decision on the confirmation of charges, International
Criminal Court, case No. ICC-01/04-01/10, Pre-Trial Chamber, judgement of 16 December 2011, para.
142-144. Accessed 12 June 2018.
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Russian, as well as the U.S.-led coalition fighting against ISIS. Reported areas that
have been the target of unlawful attacks against the civilian populations are those

around the Idlib Governorate, Hama, Eastern Ghouta, Aleppo, Homs.

The attacks against civilians have developed through the years of the conflict as
aerial attacks against residential neighbourhoods, as well as buildings mainly used
by civilians, or attacks against fleeing civilians escaping through corridors during
ceasefires or in de-escalation zones. It would be a long task to study and list all the
attacks that have happened in Syria through the seven years of war. Along the
difficulties caused by the nature of the attacks, as part of an on-going conflict
where many are the participants, many of the attacks are difficult to properly
address because the media outlets that report them are contrasting. Some might
report that an attack has been carried out by the government against the civilian
population, others that the attack was perpetrated by the opposition groups and
others that the targeted people were supporters of one of the factions in conflict, in

an attempt to justify the lawfulness of the attack.

The most common forms of attack against the civilian population are aerial attacks,
worsened by the already harsh conditions of life that a population in conflict is
forced to bear, as well as the lack of medical facilities and supplies, and the
obstacle to the delivery of humanitarian aids. Despite the creation of many de-
escalation zones and the declaration of ceasefires, the situation has not improved.
Many civilians have been able to flee to safer zones (thus becoming internally
displaced people) or to other countries, especially in the Middle-East or through
Europe, becoming refugees. But the rescue of civilians from heavy conflicts is not
easy: for example, as mentioned by the International Commission of Inquiry on
the Syrian Arab Republic, during an evacuation of civilians from the towns of Foua
and Kefraya in April 2017, a bomb attacked the fleeing civilians, killing more than
10072,

172 statement by Mr. Paulo Sérgio Pinheiro, Chair of the Independent International Commission of
Inquiry on the Syrian Arab Republic. United Nations Human Rights Council

35th Session of the UN Human Rights Council. 14 June 2017. Available at:
https://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=21741&L angID=E.
Accessed: 15 June 2018.
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The Independent International Commission of Inquiry for the Syrian Arab
Republic reported on August 2017 that a terroristic attack was carried out in the
Rashideen area, on the outskirts of Western Aleppo, during the evacuation of
civilians between 14 and 15 April 201717, At the site were present a convoy of 75
buses with residents of two towns, al-Fu’ah and Kefarya, under the Idlib
governorate, who were on the route to Aleppo. According to the report, during the
afternoon a car began distributing food to the civilians and, few minutes later,
when another vehicle reached the site of the explosion, many believed it was
bringing more supplies. Instead, the vehicle exploded, Killing 96 people!™.
According to the Syrian Observatory for Human Rights the attack caused 126

deaths, of whom 109 were civilians inside the buses!’®.

The operation was part of an agreement between Syria, Russia, Iran and some rebel
groups to evacuate 4 towns, al-Fu’ah and Kefarya, in Idlib province, and Madaya
and Zabadani, near the Lebanon border (the truce was called the Four Towns
Agreement). The first two villages, of Shia communities, were loyal to the
government but were under the siege of the rebel groups, while the other two Sunni
villages were surrounded by the government forces. The agreement established a
safe corridor for the Syrian Arab Red Crescent to evacuate the residents. Hence,
numerous videos allegedly taken from the scene of the bombings show men
wearing the Syrian Arab Red Crescent’s uniforms while others wearing typical
military uniforms (it is difficult to assess the membership of the military men), as

well as other organised armed groups.

Investigations by news agencies, private citizens and human rights NGOs
established that the attack was carried out by a vehicle of which it is impossible to

estimate the affiliation or the origin, that was allegedly distributing snacks for

17 United Nations, General Assembly, Report of the Independent International Commission of Inquiry
on the Syrian Arab Republic, A/HRC/36/55, 8 August 2017. Available at:
https://www.ohchr.org/EN/HRBodies/HRC/I1CISyria/Pages/Independentinternational Commission.aspx,
para. 39. Accessed: 15 June 2018.

174 |bid., para. 40.

175 Syrian Observatory for Human Rights. 126 people at least including more than 80 child and women
were Killed in a booby trapped detonation targeted a gathering of buses of who got out of Kafriya and al-
Fu’aa at Aleppo’s outskirts. 16 April 2017. Available at:

https://web.archive.org/web/20170802122918/http://www.syriahr.com/en/?p=64885. Accessed: 15 June
2015.
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children. According to CBS News, the pro-government media claimed that the
bombing was carried out by the rebels who controlled the area, while rebels
rejected the accusation, stating that among the victims 30 were also rebel

fighters®’®

, While the report from the International Commission estimates the
number at 10177, Nevertheless, the International Commission’s report indicates
that evidences gathered at the time of the explosion suggest that the vehicle was
coming from the area under the occupation of rebel groups. Furthermore, the
territory where the buses were momentarily parked was under the control of the
rebel groups, namely Ahrar al-Sham and the Free Syrian Army*’8, It is sure that
suicidal attacks (most often with car bombs) are typically used by non-state armed
forces, like terrorist groups in many countries of the Middle-East (see Taliban in

Pakistan, ISIS both in Iraq and Syria and in Europe, Al-Qaida).

In conclusion, the evidences on the responsibility of the attack are not precise and
any certainty would constitute an allegation. What is, instead, clear in this episode
is that civilians not taking direct participation in the conflict were made the object
of a direct attack. Indeed, because they were waiting to be transported to
government-held territories, they might have been supporters of the government,
which does not justify any attack in line with the principle of any lawful attack
(proportionality, military necessity, distinction).

3.3 The war crime of intentionally directing attacks against protected

objects

= The legal premises

During a conflict there are some objects that are protected under international
humanitarian law because of their nature. Among them, hospitals, buildings dedicated

to religion, schools and others must always be protected by the parties to the conflict,

176 CBS News, At least 100 killed after car bomb explodes near buses carrying Syrian evacuees, 15 April
2017. Available at: https://www.cbsnews.com/news/dozens-killed-after-car-bomb-explodes-near-buses-
carrying-syrian-evacuees/. Accessed: 15 June 2018.

177 United Nations, General Assembly, Report of the Independent International Commission of Inquiry
on the Syrian Arab Republic, A/lHRC/36/55, para. 41. Accessed 15 June 2018.

178 |bid., para. 43.
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unless they are used as military objects'’®. Article 8(2)(e)(iv) of the Rome Statute
prohibits intentional attacks against “buildings dedicated to religion, education, art,
science or charitable purposes, historic monuments, hospitals [...], provided they are not
military objectives”*°. The Elements of Crimes specifies that, as in the case of civilian
populations, the attack must be intentionally directed against the objects, which were not

military objectives!®L,

The wording of the Article is very similar to those of Article 8(2)(e)(i), the war crime of
attacking civilians: they both prescribe that the attack is intentionally directed against
the civilian population and the protected object, in a context of armed conflict not of an
international character. As mentioned above, intentionality means deliberation, but it
also means that the perpetrator has full awareness of the status of the object that intends
to attack. In this case, it must be assessed whether the object is used for military purposes
or not, because in the first case it is a lawful target of attack, while in the latter it is not.
Moreover, the same principle of proportionality, military necessity and distinction that

apply for the civilian population do also apply in the case of civilian objects.

Rule 9 of customary international humanitarian law states that civilian objects are all
those objects that are not considered military objectives®2. This rule goes together with
Rule 10, stating that civilian objects loses their protection for as long as they are used as
military objectives'®®. According to article 52 of the First Additional Protocol to the Four
Geneva Conventions, military objectives are those that contribute to the military action
due to their nature, location, purpose and use, and which destruction offers a significant
military advantage!84, although the definition of protected objects of Article 52 was not
included in Additional Protocol Il on non-international armed conflict. According to
customary international humanitarian law, are considered prima facie civilian objectives
areas, towns and villages, buildings like houses, schools, hospitals, historic monuments

or places of worship, provided they are not used for military purpose. As shown by the

179 The consideration that objects can be entitled of the status of civilian and military objects refer
exclusively to armed conflicts and, for this reason, no crimes against humanity apply in the specific case.
180 Rome Statute of the International Criminal Court, (2002) 2187 UNTS 90, Art. 8(2)(e)(iv).

181 Elements of Crimes. War Crimes. Article 8(2)(e)(iv).

182 International Committee of the Red Cross. Customary International Humanitarian Law. Rule 9.

183 |bid., Rule 10.

184 protocol Additional to the Geneva Conventions of 12 August 1949 and relating to the Protection of
Victims of International Armed Conflicts (Protocol 1), 8 June 1977. Article 52(2).
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practice of States, objects can be the target of attacks when used for military purposes,
like using a school as a shelter (according to Australia’s LOAC Manual) or a civilian
bridge that is used by military forces (as stated by Burundi). Israel also contemplates the
alternative situation, in which a military object is temporarily used, for example, as a
place of gathering for wounded people. The Netherlands state that objects can have a
double nature and purpose, both military and civilian, and for this reason they are called
mixed objects. In this case, as with the case of civilian populations, the possible military
advantage must be assessed before engaging in the attack. It must be considered also the
case in which it is in doubt as to whether the object has a civilian nature and is not being
used with a military purpose. In case of doubt, in fact, Additional Protocol I provide that

a civilian object must be considered as such and not be the target of attacks.

Among the objects that are civilian in nature and have the status of protected object are
hospitals. Rule 28 of customary international humanitarian law prescribes that medical
units that have medical purposes must be protected unless they are used to harm the
enemy*®®. The Rome Statute protects hospitals in two articles related to non-international
armed conflicts, Articles 8(2)(e)(ii) and (iv). The first article mentioned is important
because it specifically targets medical units (it focuses on those using the emblems of
the Geneva Conventions as generally they are those providing medical care in conflict
situations). In case of local hospitals that take care of residents not showing any
distinctive sign, they are protected by article (iv). In this paragraph, the object of the

analysis will be attacks against hospitals during the conflict in Syria.
» The case

Episodes of attacks against civilian objects have been reported from media
outlets since the beginning of the conflict in March 2011 and it has been a constant in
the narrative of the Syrian sectarian conflict. There is a pattern in the Syrian conflict,
where civilians have been made the target of attacks, especially through aerial bombing,
as part of operations to recapture rebel-held cities and villages. In fact, many of the
reports on aerial attacks against the civilian population shows how the government’s

tactics to reconquer territories usually contemplate attacks on hospitals, buildings and

185 |bid., Article 52(3).
186 Customary International Humanitarian Law. Rule 28.
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electricity and water facilities, so as to make the life of residents unbearable. The next

step is to carry out a ground invasion®®’.

According to the International Commission of Inquiry for the Syrian Arab Republic,
when the government forces were able to recapture Aleppo in December 2016, there
were no hospitals that could operate. The Commission also stated that “[r]epeated
bombardments, lack of warnings and the absence of military presence in the vicinity of
the health-care facilities strongly suggest the deliberate and systematic targeting of
medical infrastructure as part of a strategy to compel surrender””*®, Therefore, most of
the attacks have been reportedly happening in cities and nearby territories like Idlib,
Aleppo and Eastern Ghouta, all the territories that have been held by the rebels and

sieged by the government.

Attacks on hospitals mean that already harsh conditions of life are worsened by the
scarce number of medical facilities as well as medical personnel, those facing the highest
risks of being killed and injured. In fact, attacks against hospitals means that people face
two risks: of being Killed during the raids and/or deciding not to seek for medical
attention in order to avoid being exposed to the risk. As correctly remarked by Human
Rights Watch: “Attacks on hospitals are especially insidious, because when you destroy
a hospital and kill its health workers, you’re also risking the lives of those who will need

their care in the future”!®.

To challenge the problem, many cities have witnessed the creation of underground
hospitals on basements of elevated buildings, trying to minimize the effect of bombs*®,
According to the NGO called The Syrian Campaign, 814 medical workers have been
killed since 2011 in raids against hospitals, while O are the reported deaths in the

187 Amnesty International. Press release. Syrian and Russian Forces Targeting Hospitals as a Strategy of
War. 3 March 2016. Available at: https://www.amnesty.org/en/press-releases/2016/03/syrian-and-
russian-forces-targeting-hospitals-as-a-strategy-of-war/. Accessed: 18 June 2018.

18 United Nations, General Assembly, Report of the Independent International Commission of Inquiry
on the Syrian Arab Republic, A/HRC/34/64. Available at: https://undocs.org/A/HRC/34/64, para. 32.
Accessed 15 June 2018.

189 Human Rights Watch. Hospitals, Health Workers Under Attack. 24 May 2017. Available at:
https://www.hrw.org/news/2017/05/24/hospitals-health-workers-under-attack. Accessed 18 June 2018.
190 Bethany Allen-Ebrahimian. Foreign Policy. Hospitals Become the Front Line in the Syrian Civil
War. 31 May 2017. Available at: https://foreignpolicy.com/2017/05/31/syria-hospitals-assad-civil-war-
russia-usaid/. Accessed 18 June 2018.
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documented underground hospitals'®. In their report “Saving Lives Underground”,
published in May 2017, they analyse the functioning of the underground hospitals that
have been created across Syria since the intensification of the bombing from the
Government (the attacks reported were carried out in rebel-held territories). According
to the NGO the solution was ideated as a necessity to face the threats at the beginning of
the uprising and the bombardment after the escalation of the conflict in 2013 and, later,
in October 2015. As reported, at the beginning of the protests the government armed
forces began threatening medical workers who were treating rebels, and many were
arrested'®2. When the conflict escalated, and humanitarian aid were provided for

civilians, government forces began removing medical supplies from the convoys!®,

There are many statement on the numbers of medical facilities attacked by NGOs
working to protect medical personnel in Syria and, in general, civilians. According to
the Syrian Campaign, between 2011 and the beginning of 2017, there have been 454
attacks on medical facilities, 91% of which have been perpetrated by the government
and its allies®®*. According to Physicians for Human Rights, between March 2011 and
the end of 2017, there have been 492 attacks on different medical infrastructure, of which
446 by the Syrian government and allies (separately on jointly), 30 by rebel groups
and/or ISIS members, one by the US-led coalition, one remains without responsibles.
During the reported attacks, 847 health workers were killed*®®.

Many have been the remark on such unlawful attacks by the United Nations during the
investigative work of the Commission of Inquiry. The sign that the situation was
escalating at an alarming rate is Resolution 2286, adopted by the Security Council on 3
May 2016. The Resolution condemns any act of violence against any medical facilities

or personnel, including hospitals, reminding the parties to the conflict their obligation

191 The Syrian Campaign. Saving Lives Underground. May 2017. Available at:
https://d1p8u7ytnubqui.cloudfront.net/Saving%20Lives%20Underground%20report.pdf, pag. 9.
Accessed 18 June 2018.

192 |bid., p. 14.

193 |bid.

1% Ibid., p. 7.

195 pPhysicians for Human Rights. Anatomy of a Crisis. A Map of Attacks on Health Care in Syria.
December 2017. Available at: https://s3.amazonaws.com/PHR_syria_map/findings.pdf, p. 1. Accessed
18 June 2018.
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towards the International Humanitarian Law to protect civilian objects and prevent any

harm on them®,

One particular episode will be illustrated in this part of the chapter: the two distinct
attacks on Khan Shaykhun on April and September 2017. Khan Shaykhun is a town
located south of Idlib, near the highway that connects most major cities, like Damascus
and Aleppo. At the time of the attacks, the region was controlled by the armed groups
Ahrar al-Sham and Hay’at Tahrir al-Sham, both controlled by the group Jabhat Fateh al-
Sham (previously known as Jabhat al-Nusra). In the town there is a defence centre, while
the main hospital is located in al-Rahma. The events documented by the Commission of
Inquiry occurred, as mentioned, in two different moments but, because they are strictly
connected, both will be mentioned. The first episode happened on 4 April and it

consisted of two different attacks.

The first consists of an alleged chemical attack carried out by the Syrian government on
the city of Khan Shaykhun during the early hours of the morning, and another attack that
happened few hours later against both the medical point of al-Rahma and the Khan
Shaykhun defence centre, that were used to treat the patients with symptoms of chemical
weapons. The two facilities, because of the purpose of their use, were granted the special
protection that civilian objects enjoy.

Immediately after the media outlets spread the news of the alleged chemical attack, both
the Russian and the Syrian government denied launching a chemical attack against the
town. Instead, they admitted that they attacked a deposit of chemical warfare munitions
that were being developed'®’. These statements have been proven wrong by the
Commission of Inquiry: through testimonies and investigations, they were able to
confirm that the attack was an aerial attack because of the way the gas was released into

the airt®e,

The second attack, which is the case study in this part of the chapter was perpetrated in
September 2017 at the al-Rahma hospital, the only structure in the Khan Shaykhun city.

In this case, as in the previously mentioned, the bombings were two, carried out during

196 UN Security Council, Security Council resolution 2286, 3 May 2016, S/IRES/2286 (2016). Available
at: http://unscr.com/en/resolutions/doc/2286. Accessed 18 June 2018.

197 United Nations, A/HRC/36/55, Annex Il, para. 2.

198 |bid., para. 34.
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the same day. The first, between 10 and 10.15 in the morning, hit the al-Rahma hospital
but, because it was a cave hospital, that was built underground, only the entrance and the
warehouse were destroyed, without causing death or injuries between patients and
personnel. The second, before noon, hit the al-Rahman Charity Hospital in the village of
Tah, Idlib.

Therefore, the two attacks are unlawful for many reasons. First, because they are carried
out against the civilian population and objects. Second, because as a consequence of the
first attack, there were many patients treated in the hospital that was later attacked. If the
case would be investigated by the OTP, the Trial Chamber would consider that as an
aggravating element, especially when assessing the final sentence of the accused

perpetrator.

Considering the findings of the Commission of Inquiry on the case, the attack against
the facilities used as hospitals for the civilians and the wounded in general is to be
considered a war crime. Specifically, the war crime at Article 8(2)(e)(iv), prohibiting
intentional attack against hospitals. In fact, the testimonies and the evidences collected
show that the hospital was not in the vicinity of military objectives (indeed it was a cave

hospital), nor it was used as a military object.
3.4 The war crime of rape and gender-related sexual violence

= The legal premises

Mentions on crimes of sexual nature committed during armed conflict can be
found since ancient times, but they were considered as giving a positive image to the
masculinity of the perpetrator, or they were considered as crimes against the property,
as it was the men who owned the woman who was being suffering from the crime!®°.
During the 17" century, rape committed in wartime was considered a crime only by few
states. The first specific mention of the criminalization of rape is in the 1863 Lieber
Code, the first codification of international customary laws on armed conflict, while
before that there was just vague mention to crimes against the honour of women or to

the protection of women and children. The first international regulation of the crime of

199 Anne-Marie L.M. de Brouwer. Supranational Criminal Prosecution of Sexual Violence. The ICC and
the Practice of the ICTY and the ICTR. Intersentia Uitgevers N V. School of Human Rights Research
series. 20 October 2005, p. 4. Accessed 19 September 2018.
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sexual violence committed during armed conflict is the 1907 Hague Convention, where
it was expressed the obligation to protect the “family honour”. Another step forward was
undertaken after World War 1, when the Commission on the Responsibility of the
Authors of the War and on Enforcement of Penalties?® in 1919 included rape, as well as
forced prostitution, among the violations of the laws and customs of war. The evidences
collected by the Commission in many countries, especially Belgium, showed that “[t]hey
were used as a weapon of terror, rage, and intimidation”?’?. Rape was also mentioned,
although not directly, but only as “inhumane treatment” as a form of war crime and crime
against humanity during the working years of the two International Military Tribunals
in Nuremberg and for Japan. The crime, despite being mentioned in their founding
Charters, and despite strong evidences on crimes committed on a large scale during the
conflicts, was not prosecuted?®?. Sexual violence was used as a pattern also during the
conflict in the former Yugoslavia, especially in Bosnia and Herzegovina and Kosovo.
During the conflict, alarming testimonies were brought, for example, against Serbian
soldiers, who committed the crime of forced pregnancy, especially against Muslim and
Croatian women, and sexual violence against men. Similar violence was inflicted against
Tutsi women during the Rwanda conflict of 1994. In this case, rape was used as part of
the operations to destroy the Tutsi ethnic group.

The Four Geneva Conventions of 1949 does not mention sexual assault or gender-based
violence of any kind, although common Article 3 mentions the prohibition of “violence
to life and person” and “outrages upon personal dignity”?%, which have been understood
as encompassing also violence of sexual nature. The fourth Convention, on the
protection of civilians during conflict, at Article 27 mention the protection of women
against “any attack on their honour, in particular against rape, enforced prostitution, or
any form of indecent assault”?%*. The same wording is found at Article 75 of Additional
Protocol I, while the second Protocol, protecting civilians in context of non-international

armed conflict, expressively prohibits rape as a form of outrages upon personal dignity.

200 The Commission was set up to prosecute the crimes committed by Axis powers during World War 1.
201 Kelly Dawn Askin. War Crimes Against Women. Prosecution in International War Crimes Tribunals.
Brill. 1 September 1997, p. 42. Accessed 24 September 2018.

202 Anne-Marie L.M. de Brouwer. Supranational Criminal Prosecution of Sexual Violence, p. 7.

203 Four Geneva Conventions of 12 August 1949. Common Article 3.

204 |V Geneva Convention Relative to the Protection of Civilian Persons in Time of War of 12 August
1949. Article 27.
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The Rome Statute and the ICC have multiple articles related to sexual violence
committed as crimes against humanity and as war crime, either in case of international
and internal armed conflict. Accordingly, Article 7(1)(g) prohibits “rape, sexual slavery,
enforced prostitution, forced pregnancy, enforced sterilization, or any other form of
sexual violence of comparable gravity?®”. Forced pregnancy is explained at paragraph
2(f) and it involves the ethnicity of the victims, in that the purpose of the crime must be

that of modifying the ethnic composition of the population?%®

. A peculiarity of the article
is that it specifies, at paragraph 3, that the definitions are gender neutral, applying to men
and women alike. Articles 8(2)(b)(xxii) and 8(2)(e)(iv) resemble the wording of Article
7(1)(9), in that they prohibit rape, sexual slavery, enforced prostitution, forced
pregnancy and enforced sterilization. The difference between the two Articles of war
crimes is that the first, contemplated in situations of international armed conflict, also
prohibits acts that can constitute a grave breach of the Geneva Conventions, while the
one on internal conflict prohibits acts in violation of common article 3 to the Four
Geneva Conventions of 1949. The Elements of Crimes define rape as the invasion,
resulting in penetration, of any part of the body of the victim or of the perpetrator, with
a sexual organ or any other object. It also prescribes that the act must be committed by
the use or threat to use force or coercion, by taking advantage of the coercive
environment or of someone who was not capable of giving his or her consent?’. Rule
70 of the Rules of Procedure and Evidence is a very advanced rule in governing the
notion of consent in cases of rape and sexual violence, in that it encompasses all cases
in which consent can’t be given properly, resulting in a criminal act. In fact, the use of
force, threat or coercion are intended to be situations in which consent can’t be given in
a voluntary and genuine manner. The same is established for silence and for the lack of
resistance of the victims towards the perpetrators. As noted in the Akayesu Trial before
the International Criminal Tribunal for Rwanda, coercive circumstances are not
exclusively related to the use of force, rather they can be constituted also by forms of

psychological harsh acts, such as intimidation or extortion. The environment could also

205 Rome Statute of the International Criminal Court, Art. 7(1)(g).

206 |t is also worth remembering that crimes against humanity presuppose a widespread or systematic
element to the nature of the crimes.

207 Elements of Crimes. Article 7(1)(g)-1. Crime against humanity of rape.
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constitute a coercive circumstance, as during an armed conflict, or, in the case examined

below, in detention centres.

The United Nations have implemented mechanisms to tackle the relation between
women and girls and armed conflict since the year 2000, when it implemented
Resolution 1325, which was the first formal recognition of the disproportionate impact
that armed conflicts have on women and girls. During the next 15 years, 7 more
Resolutions have been adopted by the Security Council with the aim of strengthening
the condemnation against sexual violence in situation of conflict, as well as
implementing good practices to avoid the perpetration of the crime and bring justice to
victims. Another important step is that of stressing the importance of involvement of
women in post-conflict situation, while, for example, excluding perpetrators from top

positions in the reconstruction of the country affected by the war.

After this introduction on the development of sexual violence as a crime recognised by
the international community, it is imperative to draw a conceptual idea of what does
sexual violence represent during an armed conflict. Sexual violence in times of armed
conflict is not different from that perpetrated in times of peace. It is established on pre-
existing inequalities and discriminations among the society, that are only exacerbated
during armed conflict. The theoretical basis on why sexual violence is perpetrated among
every society in every continent in the world will not be discussed, but it is worth noting
that there are evidences that sexual violence does constitute a pattern in armed conflict.
It can be seen from the motives of the perpetrators (like spreading terror among the
communities), the profile of the victim (especially when committed against religious or
ethnic minorities), the impunity reserved to the perpetrators (especially when they are
part of the government forces). In this respect, there are many episodes of violence
against ethnic groups that involved rape of women and young girls: Tutsi women in
Rwanda endured sexual abuses from Hutu militias, civilians and soldiers from the

Rwandan Armed Forces?®®; Muslim and Croatian women were forcibly impregnated by

208 Human Rights Watch. Shattered Lives. Sexual Violence during the Rwandan Genocide and its
Aftermath. September 1996. Available at: https://www.hrw.org/reports/1996/Rwanda.htm. Accessed 24
September 2018.
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Serbian soldiers; Yazidis women were raped and sold by ISIS fighters after being
kidnapped by their villages and families?®, as mentioned at the beginning of this chapter.

On the opposite spectrum of the problem, sexual violence creates social and cultural
stigmas that are already challenging in times of peace, but that can be exacerbated during
armed conflict. According to different cultures and/or religions, repercussion on women
can vary from threats of isolation from the family and the community, fear for future
prospects (especially in young girls). At times, suicidal thoughts and attempts are
observed on survivors, worsened by the lack of health facilities?°. Although sexual
violence mostly affects women, man too can experience forms of abuse, especially in

situations of detention.
= The case

Report on sexual violence have been presented since the beginning of the
uprising on March 2011 in every governorate. Evidences collected from refugees in
refugee camps show that sexual abuse like rape, sexual torture and gang rape, were
perpetrated mostly by the Syrian Army officers; minor incidents were also reported from
rebel-held areas and checkpoints. Before the escalation of the conflict, sexual abuses
were conducted during ground operations, especially during searching operations
conducted by government militias on protestors or persons suspected of being members
of the armed rebel groups?!!. The ground operations were carried out more consistently
from March 2011, the date of the beginning of the first uprisings, until 2015, when the
Russian Federation intervened with aerial support alongside the Syrian government. The
early investigations by the Independent International Commission of Inquiry on the
Syrian Arab Republic found that house-to-house searching often consisted of arrest

209 For a more detailed documentation on the crimes committed by 1SIS against the Yazidis ethnic
group, see UN Human Rights Council, “They came to destroy”: ISIS Crimes Against the Yazidis.
A/HRC/32/CRP.2.

210 UN Human Rights Council, “I lost my dignity”: Sexual and gender-based violence in the Syrian Arab
Republic. Conference room paper of the Independent International Commission of Inquiry on the Syrian
Arab Republic, A/HRC/37/CRP.3, 8 March 2018, S/RES/2254 (2015). Available at:
https://www.ohchr.org/Documents/HRBodies/HRCouncil/ColSyria/A-HRC-37-CRP-3.pdf, Footnote 1.
Accessed 24 September 2018.

211 |bid., para. 7. Accessed 24 September 2018.
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and/or killing of men and rape of women and girls committed by the shabiha, pro-

Government militias, as well as the Syrian army?2,

Along the ground operations, men and women reportedly have suffered from
abuse in detention centres. Both men and women were subjected to sexual violence
during the admission process to detention centre, during interrogations in order to obtain
information, and even after interrogations as a form of deeper humiliation. Women and
girls were mostly detained to obtain information about male relatives or because of their
work as journalists, lawyers and generally as activists against the Government. Findings
by the Commission show that the most common forms of abuse were rape, sexual torture
and abuse, sexual humiliation during intimate searches, often amounting to rape. The
same evidences were collected by male victims in detention centre, although the majority

of them reported being raped with objects, rather than being abused through penile rape.

According to the findings of the Commission, they were not isolated accidents, but rather
patterns perpetrated on a large-scale: incidents were reported in the governorates of
Dera’a, Homs, Damascus, Hama, Latakia and Rif Damascus, Idleb and Homs?*® and
during all years of the conflict until the publication of the report in 2018. The incidents
reported by the Commission were also collected by defectors from the government
Armed Forces, who described that often officials had full awareness of the crimes being
committed, or even being the perpetrators themselves. According to the testimony of one
defectors, it was a “common practice for senior officers to order or otherwise permit

lower ranks to sexually assault women and girls?4”.

Sexual violence was committed not only by the government Armed Forces, or militias
associated with the Government. In villages and cities controlled by the rebels there
reports of such incidents exist, although less in numbers. Reports include forced
marriages between young girls and fighters of the Free Syrian Army, rape, sexual
assaults. In towns and villages controlled by more fundamentalist rebel groups, there are

evidences of impositions on women and girls limiting their public and private freedom,

212 |bid., para. 13.
213 |bid., para. 15.
214 |bid., para. 40.

80



which might not be a form of sexual violence per se, but it can still be considered as a

form of violence.

3.5 The war crime of torture and other form of ill-treatment
= The legal premises

Closely linked to the crime of sexual violence is that of torture, which is also
alarmingly used in armed conflicts. The relevant human rights treaty on the prohibition
of torture is the Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment of 1984 (Syria has ratified the Convention in 2004), which is
drawn by article 5 of the Universal Declaration of Human Rights and article 7 of the
International Covenant for Civil and Political Rights (ICCPR), providing that no one
should be subject to such treatment. Article 1 of the 1984 Convention defines torture as
intentionally inflicting physical or mental pain or suffering with the scope of obtaining
information, punishing the victim, intimidating or coercing by the hand (or through

instigation or consent) of a public officer.

In 1999 the United Nations created the Istanbul Protocol, that is the “Manual on the
Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment”. It felt as a necessity to create a manual on how to
document allegations on torture and ill-treatment in a proper manner. The Manual is
intended to set guidelines for the international community in accordance with the

international treaties on the prohibition of torture and ill-treatment.

Before being translated into a specific Convention, the prohibition of torture was part of
many international human rights treaties and the international humanitarian law. It was
codified in the Lieber code, at Article 16, stating that “military necessity does not admit
of cruelty”?*® which is defined as infliction of suffering as such, or with the scope of
revenge or wounding. It was later codified in the 1949 Geneva Conventions and related
1977 Additional Protocols. In fact, the treaties provide for the prohibition of torture
against the wounded or sick (the first and second Convention, both at article 12, second
paragraph); the prohibition of torture when questioning the prisoners of war and as a

collective punishment (the third Convention, article 17, fourth paragraph and 87, third

215 Francis Lieber. Instructions for the Government of Armies of the United States in the Field. Article
16.
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paragraph); the prohibition of torture against civilians (fourth Convention, article 32);
the prohibition of tortures against victims of both international and internal armed
conflict (the two Additional Protocols, respectively at article 75, second paragraph, and

4, second paragraph).

The prosecution of torture started, at the international level, with the International
Military Tribunal at Nuremberg: the founding Charter, art article 6 prohibits, among
other, the war crime of ill-treatment (which is understood among the “alternatives” of
the meaning of torture). Later, the International Criminal Tribunal for Rwanda, was
established to punish any form of torture considered as a crime against humanity or a

violation of Article 3 common to the Four Geneva Conventions.

As its predecessors, the International Criminal Court prohibits both the crime against
humanity and the war crime of torture. Article 7(2)(e) defines torture as the intentional
infliction of pain or suffering at the hand of those who have in custody or have the control
over the victim. Article 8(2)(c)(i) considers torture as an example of violence to life
inflicted to civilians, horse de combat or wounded during internal armed conflict, while
Article 8(2)(a)(ii) prohibits the use of torture as a grave breach to the four Geneva
Conventions. Because the dissertation focuses on a non-international armed conflict, the
relevant article of the ICC is Article 8(2)(c)(i). The difference between the definition
given in the Convention against Torture and in the Elements of Crimes on Article
8(2)(c)(i) is that in the latter it is not necessary that the pain or suffering must be inflicted
by or with the knowledge of a public official. Moreover, the protection against torture
provided for in Article 8(2)(c)(i), because the article is contained in the paragraphs on
non-international armed conflict, is granted to hors de combat, civilians, medical or

religious personnel not participating in the conflict.
»= The case

Allegations on people being tortured during the Syrian conflict have emerged
since the beginning of the uprisings in 2011. As it was mentioned previously for the
cases of sexual violence, torture and ill-treatment were allegedly committed against
protesters by the government forces during arrests or even during medical treatments in
hospitals and medical facilities. According to an Amnesty International report of 2016,

torture was already commonly used during the ruling years of Hafez al-Assad, especially
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in the 1980s and 1990s against opponents of the regime?'®. The situation was so
concerning for the international community that, in 2014, the United Nations adopted
Resolution 2191 to underline the gravity of the situation on Syria and to condemn the
use of torture. According to the Resolution, forms of torture have been observed in many
detention facilities countrywide both at the hand of the armed groups (especially after
many of them were able to take control of cities and governorates) and by the Syrian

government, through its armed forces?*’.

In 2016 the United Nations published the report “Out of Sight, Out of Mind: Deaths in
Detention in the Syrian Arab Republic”, in which they investigated deaths occurring in
detention facilities across Syria, of which many were the result of forms of torture and
ill-treatment. According to the findings, many victims were left without proper care after
being subjected to beatings or other forms of physical violence, which caused injuries
that led to their death?8,

Some international NGOs have extensively gathered documentation on allegations of
torture and ill-treatment in Syria, especially against persons detained in official and non-
official detention facilities. Abuses have been described as part of the interrogations
made during detention, as well as a form of intimidation after and/or before the
interrogation. But, when they are brought to detention centres, victims face trials that are
mostly unfair, as interrogations are mostly used to extract false information from the
victims. On the contrary, on the reports made on allegations of abuses perpetrated by
armed groups, the justification behind the use of torture is mostly related to religious
claims. In fact, especially since 2014 and 2015, many armed groups have increasingly

become more radicalised, thus often subjugating controlled areas to Shari’a laws.

This part will focus on the findings published by Amnesty International in their report

“’Torture was my punishment’. Abductions, torture and summary killings under armed

216 Amnesty International. Tt breaks the human’. Torture, disease and death in Syria’s prisons. 2016.
Auvailable at: https://www.amnesty.org/download/Documents/MDE2445082016ENGLISH.PDF, p. 13.
Accessed 01 October 2018.

217 UN Security Council, Security Council resolution 2191, 17 December 2014, S/RES/2191 (2014).
Accessed 25 September 2018.

218 UN Human Rights Council. Out of Sight, Out of Mind: Deaths in Detention in the Syrian Arab
Republic. A/HRC/31/CRP.1. 3 February 2016. Available at:
https://www.ohchr.org/Documents/HRBodies/HRCouncil/ColSyria/A-HRC-31-CRP1_en.pdf, para. 24.
Accessed 01 October 2018.

83


https://www.amnesty.org/download/Documents/MDE2445082016ENGLISH.PDF
https://www.ohchr.org/Documents/HRBodies/HRCouncil/CoISyria/A-HRC-31-CRP1_en.pdf

group rule in Aleppo and Idleb, Syria”. The choice was driven by the necessity to study
the violations of human rights and humanitarian international law by the armed group
against civilians living in rebel-controlled areas. The part of the report centred on torture
focuses on 5 cases that happened in Aleppo between 2014 and 2015 in detention facilities
controlled by 5 different armed groups, Al-Shamia Front, Nour al-Dine Zinki
Movement, Division 16, Jabhat al-Nusra and Ahrar al-Sham. In Aleppo, the groups were
all defeated by government authorities during the battles to reconquer the areas in 2016,

while in Idlib battles are still occurring.

According to the findings, the torture and ill-treatment were part of the practices
implemented with the new justice system created by the armed groups (also including
courts and detention facilities), based on the Shari’a law. Many victims and testimonies
stated that most of the trials were unfair, if not non-existing?'®. The practices consisted
in abductions, transportation to unofficial detention facilities, interrogations with the use

of torture and eventual release.

The allegations received by Amnesty International concerned three activists, one
journalist and one humanitarian worker detained by Jabhat al-Nusra and Nour al-Dine
Zinki Movement?°. The armed groups, as previously mentioned, are mostly Sunni
Muslim groups that strictly follows the Shari’a law. For this reason, the main allegations
made against the victims are that of spreading secularized ideas, belonging to ISIS or to
the Free Syrian Army, protesting. In one particular case, Amnesty International reported
the information received by a political activist that was abducted by Jabhat al-Nusra and
detained in Aleppo in April 2015. The man, of which the real name was not mentioned,
was subject to torture after organising peaceful protests in the aftermath of the 2011
uprisings. He was accused of being secular and of being against Jabhat al-Nusra and,
after its interrogation, he was tortured: he was first hanged from the ceiling (this
technique is called shabeh position) and beaten and then he was put inside a tyre (the

technique is called dulab) and beaten. After three days he was released, but he did not

219 Amnesty International. *Torture was my punishment’. Abductions, torture and summary killings
under armed group rule in Aleppo and Idleb, Syria. 2015. Available at:
https://www.amnesty.org/download/Documents/MDE2442272016ENGLISH.PDF, p. 31. Accessed 01
October 2018.

220 |bid., p. 24.
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face a judge nor a trial??!. Because torture also has psychological effects fot the victims
— as sexual violence does — it is imperative for victims to have access to proper care,

often impossible in contexts of armed conflict, as well as to redress mechanisms.
3.6 The crime against humanity of extermination

= Applicable jurisprudence

This part will focus on the crime against humanity of extermination, in the
context of the crime of imposing sieges in areas inhabited by civilians. It has been
inserted in this chapter because of its wide use by all parties to the conflict, in different
regions of the country. The exemplificatory case is the siege that was imposed to
thousands of civilian residents in Eastern Ghouta region, on the agricultural northeast
outskirt of Damascus from April 2013 to March 2018. According to the United Nations
Office for the Coordination of Humanitarian Affairs (OCHA), an area can be considered
under siege when humanitarian aids can’t enter, and civilians can’t exit, because of

armed actors that surround the area.

Therefore, to define the larger list of crimes committed during a siege, it has been chosen
Article 7(1)(b), the crime against humanity of extermination. In the Elements of Crimes,
it is defined as killing (be it directly or indirectly) or inflicting conditions of life intended
to destroy the civilian population, as part of a widespread or systematic attack???.
Footnote 8 to the first paragraph of the definition explains that the word killing is not
fixed and it encompasses different forms and methods of killing, either directly or
indirectly, therefore leaving a subjective interpretation to the judges for considering
many types as conduct as extermination. Moreover, the international humanitarian law,
as well as many other international customary laws and treaties, criminalise the
starvation of civilians as part of the tactic of war. Most notably, Protocol Additional to
the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of
Non-International Armed Conflicts (Protocol 1), at article 14, affirms that the use of

starvation as a method of warfare is prohibited, and protects the objects that are of vital

221 pid., p. 26.
222 Elements of Crimes. Crime Against Humanity of Extermination. Article 7(1)(b).
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importance to the civilian population (among them, drinking water installations and
areas dedicated to agricultural production)?%,

= The case

Eastern Ghouta, under the Rif Damascus governorate, was one of the first region
to take active part in the 2011 demonstrations against the Syrian government and, in
November 2012, fell under the control of the rebel groups. According to the last report
published on the matter by the Independent International Commission of Inquiry on the
Syrian Arab Republic on June 2018, during the period from February to April 2018, the
individuals leaving in the area were 265°000%%4, of which 20’000 are fighters of the

opposition organisations?2>,

According to the Commission of Inquiry on Syria, the main rebel groups present in the
area of Eastern Ghouta at the time of the siege are: Ahrar al Sham, Jaysh al-Islam,
Faylag ar-Rahman and Hay’at Tahrir al-Sham?®. In April 2013 the region was
surrounded by the Government forces in its attempt to reconquer the city and defeat the
rebels, who in the meantime grow bigger in size and became more efficient in contrasting
the Government forces. When the Syrian Army encircled the area of Eastern Ghouta, the
siege began. The Government forces started impeding fuel to enter the area, so the
residents were forced to produce combustible in other ways. Because of the restrictions
in the passage of basic products and humanitarian aid, the residents were forced to create
underground tunnels, through which they could smuggle basic necessities, like
medicines and food. When the fighting between the armed groups and the pro-
Government forces intensified in 2017, many of the tunnels were closed, thus heavily
restricting the passage of humanitarian aids, as well as the exit of wounded people.
Moreover, the siege warfare imposed by the Government forces consisted of closing the

main crossing points connecting the besieged areas and the outskirts, as it happened in

223 |CRC, Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the
Protection of Victims of Non-International Armed Conflicts (Protocol I1), 8 June 1977. Article 14.
Accessed 10 September 2018.

224 UN Human Rights Council, The siege and recapture of eastern Ghouta (A/HRC/38/CRP.3). 20 June
2018. Available at:
https://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session38/Pages/ListReports.aspx, para.
29. Accessed 10 September 2018.

225 |bid., para. 17. Accessed 10 September 2018

226 |bid., para. 8. Accessed 05 September 2018.
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September 2017 at Walfidin crossing point, near Douma??’. At times, like in 2015 in
Douma, the water was cut off and residents had to rely on underground wells?%,

Between 2015 and 2018 the fights between the parties to the conflict continued and
dramatically intensified in November 2017, and again between February and March
2018, when the Syrian Army, with Russian support, carried out an offensive called Rif
Dimashq, that consisted of three attacks to reconquer the area. Before the offensive, the
Russian Federation, Turkey and Iran made an agreement to establish different de-
escalation zones in certain areas of Syria, including Eastern Ghouta. Nevertheless, the
attacks of February and March 2018 were carried out and the siege was tightened. On
31 March 2018, SANA announced, through the General Commander of the Army and
Armed Forces, that Eastern Ghouta had been freed from terrorist??°, and since then the

Agency reported how the new liberated cities were recovering from years of difficulties.

In 2015, Amnesty International published the report “‘Left to die under siege’ War
crimes and human rights abuses in Eastern Ghouta, Syria”, with accurate details on the
living conditions of residents, on the restrictions that have been imposed upon them and
the strategies they used to survive the situation (the report covers the years between 2013
and 2015, when it was published). According to the findings in the report, military
authorities have constantly been impeding civilians to leave, closing the crossing points
between Eastern Ghouta and the outskirts, restricting food and medicine providers from
entering, as well as humanitarian aids. Fuel was prevented from entering the cities, and
the residents were forced to rely on wood, plastic or materials like books and notes, to
be able to cook and warm themselves. At the beginning of the siege, individuals could
move from Eastern Ghouta, especially the wounded or sick, although at times they faced
the risk of being detained or conscripted by the government authorities. Both civilians
and doctors said that they could not leave the area or help sick people reach other
countries to get adequate treatment. In order to cope with the lack of medical products,
locals have started producing or smuggling them through subterranean tunnels excavated
by the rebels during the siege.

227 |bid., para. 23. Accessed 05 September 2018.

228 |bid., para. 21. Accessed 05 September 2018.

229 “Terrorist” is the expression mostly used by the Syrian government and Armed Forces to define all
the rebel groups engaged in the conflict.
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According to the Amnesty International report, when the food delivery was prohibited,
it was brought in through smugglers, who then sold the items at a much higher price to
the locals. Residents also declared that at times they could bribe authorities to escape or
to bring inside food; in other cases, they used the underground manmade tunnels. When
interviewed, locals also recalled that they were forced to produce their own food
reserves, practice that was per se difficult due to the shortage of fuel and other sources
of power. The online newspaper Al Jazeera published, on 4 March 2018, a story on the
residents of Eastern Ghouta on the means they found to create food, on an area that was
the centre of the agricultural sector around Damascus before the war. According to the
images on the story, people on the besieged areas were able to cultivate mushrooms to
answer the needs of food and substitute some nutrients, especially meat, that was too

expensive or scarce?*.

The UNOCHA, on December 2017, published findings proving the accuracy of the
images, as they state that the food procurement on the area have worsened since the
entering routes at Al-Wafideen Camp have been closed, on September 2017. According
to their findings, the average prices of food are 957% higher than the national average
(at the end of 2017 one basket of food, which is the basic needs distributed by the OCHA
in crisis situations, composed by flour or rice, types of pulses, sugar and salt, had an
average price between $621 and $800 in the enclave and $59 at national level). The
Commission of Inquiry on Syria also found that, due to the closing of the crossing points
with Eastern Ghouta, on November 2017 sugar were sold for a price between 10,000
SYP ($19 USD) and 16,000 SYP ($31USD), salt cost 20,000 SYP ($38 USD) and
powdered milk between 20,000 SYP and 25,000 SYP ($38 and $48 USD). Due to the
restrictions, vegetables were available while meat supplies were scarce?!. As a result of
the restrictions on food delivery residents were suffering of malnutrition and started
developing diseases as hepatitis, myiasis or tuberculosis, which need to be treated with

adequate care, that they were not able to receive.

230 Osama Bin Javaid. Al Jazeera. Syria crisis: Life under siege in Eastern Ghouta. 4 March 2018.
Auvailable at: https://www.aljazeera.com/news/2018/03/syria-crisis-life-siege-eastern-ghouta-
180304054018653.html. Accessed 24 July 2018.

231 United Nations, General Assembly, Report of the independent international commission of inquiry on
the Syrian Arab Republic, A/HRC/37/72, 1 February 2018. Available at:
http://undocs.org/A/HRC/37/72, Annex I, para. 8. Accessed 06 September 2018
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During the siege the armed forces continued to carry out attacks against their opponents,
at times with unlawful means. In order to survive the aerial attacks by the Syrian Army,
the residents were forced to hide in underground shelters, sometimes for days. According
to the report by the Human Rights Council “The siege and recapture of eastern Ghouta.
Conference room paper of the Independent International Commission of Inquiry on the
Syrian Arab Republic” published on 20 June 2018, the conditions of the shelters were

unbearable?3?

. As they were handmade, the lack the basic services and supplies, such as
electricity, potable water, fuel to prepare food to feed men, women and especially

children.

Another problem concerning the residents caused by the siege was that of the
impossibility to reach immediate care. According to the Commission of inquiry on syria,
until February 2017, 80 out of 700 civilians in need of medical assistance could leave
the enclave and get adequate treatment outside, but in May 2017, when the tunnels and
cross points were completely closed, the passage of wounded and sick people was
stopped, leading to a desperate situation, with a shortage of medical equipment and
medication®3. By December 2017, 529 patients required urgent medical assistance and

at the end of the month 29 patients could reach Damascus and get adequate treatment?*.

During the final weeks of the siege in Eastern Ghouta, attempts were made to improve
the living conditions of residents, by letting civilians reach refugee camps or get medical
assistance, while combatants could move to other areas where rebels were still engaging
in fights?®®. Despite this, according to the Independent International Commission of

Inquiry on the Syrian Arab Republic, when the region was declared recaptured by the

232 UN, Human Rights Council, The siege and recapture of eastern Ghouta. Conference room paper of
the Independent International Commission of Inquiry on the Syrian Arab Republic, A/HRC/38/CRP.3,
20 June 2018. Available at:
https://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session38/Pages/ListReports.aspx, Annex
I, para. 31. Accessed 06 September 2018.

233 United Nations, General Assembly, Report of the independent international commission of inquiry on
the Syrian Arab Republic, A/HRC/37/72. Annex I, para. 28. Accessed 25 July 2018.

234 |bid., Annex Il, para. 31. Accessed 25 July 2018.

235 BBC News. Syria war: First rebels leave defeated Eastern Ghouta town. 22 March 2018. Available
at: https://www.bbc.com/news/world-middle-east-43500234. Accessed 26 July 2018.
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Syrian government, around 140,000 individuals were displaced and thousands of them
are being unlawfully confined?®.

= The legal analysis

According to different judgements of both the International Criminal Tribunal
for Rwanda and for Yugoslavia, it is established that extermination is any act and/or
omission that, directly or indirectly, contributes to the killing of people®’. Moreover, it
is established that, despite the required element of mass killing, there is not a “numerical
minimum” required for extermination to apply?®. In fact, “[w]hile extermination as a
crime against humanity has been found in relation to the killing of thousands of persons,
it has also been found in relation to fewer killings, such as the killings of approximately
60 individuals and less”?%°. The element of large scale is also what distinguishes the
crime against humanity of extermination from that of murder (article 7(1)(8)(a)). If the
estimation of the Commission of Inquiry on Syria on the number of individuals living
under siege in 2018 are true, it is possible to affirm that the large number of people
required is met. In line with this reasoning, it must be assessed whether the crime
committed was part of a widespread or systematic attack against a civilian population.
In the case The Prosecutor v. Jean-Paul Akayesu, the Court found that the elements of
extermination which led to the conviction were: direct or indirect participation to the act;
unlawful, intentional and part of a widespread attack against the civilian population
nature of the act; discriminatory grounds (national, political, ethnic, racial or religious)
at the basis of the attack?*®. Now, considering that the ICC decision is also made in line

with the previous judgements of the two ad hoc tribunals?*!, as well as with the relevant

23 United Nations, Human Rights Council, The siege and recapture of eastern Ghouta. Conference room
paper of the Independent International Commission of Inquiry on the Syrian Arab Republic,
A/HRC/38/CRP.3, p. 1. Accessed 26 July 2018.

237 Prosecutor v. Athanase Seromba, Judgement, International Criminal Tribunal for Rwanda, case No.
ICTR-2001-66-A, Appeals Chamber, judgement of 2 March 2008, para. 198. Accessed: 10 September
2018.

238 Prosecutor v. Milomir Stakié, Judgement, International Criminal Tribunal for the Former Yugoslavia,
case No. IT-97-24-A, Appeals Chamber, decision of 22 March 2006, para. 516. Accessed: 10 September
2018.

239 prosecutor v Grégoire Ndahimana., Judgement, International Criminal Tribunal for Rwanda, case No.
ICTR-01-68-A, Appeals Chamber, decision of 16 December 2013, para. 231. Accessed: 10 September
2018

240 prosecutor v. Jean-Paul Akayesu, Judgement, International Criminal Tribunal for Rwanda, case No.
ICTR-96-4-T, Chamber I, decision of 2 September 1998, para. 592. Accessed 10 September 2018.

241 For a more articulated reflection on the work of the ICC, see chapter 2.
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jurisprudence, then all the elements are met. Closing the crossing points and impeding
the passage of humanitarian aid is a direct participation to the act; it is unlawful because
customary international law prohibits such behaviour; it was widespread because the
siege was held for five years. Finally, it could be held that the discriminatory ground is
political, in fact the government believes that the individuals living in Eastern Ghouta
are all rebels and, for this reason, politically enemies. All evidences collected by the
international organizations on Eastern Ghouta leads to the conclusion that the
government was causing the starvation of the civilian population leading to malnutrition,

while denying medical assistance and evacuation to those in need.
3.7 The crime of aggression

= The legal analysis

The legal analysis of the crime of aggression is bound by the limitations that were
established at the 2010 Review Conference, especially related to the jurisdiction of the
Court when the mechanisms of State referral and proprio motu are triggered. In fact, as
it was originally established for the other four crimes of the Rome Statute, the Court
does not have jurisdiction over the crime of aggression when committed by nationals or
in the territory of States that did not ratified the amendments. Moreover, at least one the
State Parties involved in the crime of aggression must have ratified the amendments for
the Court to be able to exercise its jurisdiction?*2. Nevertheless, the ICC’s jurisdiction
over the crime of aggression entered into force on 17 July 2018 and, therefore, the
jurisdiction of the Court can be triggered only on crimes committed after that date.

Aggression is any military act committed against the sovereignty of another State, either
through invasion, military occupation, bombardment, blockade of ports, etc. The
decision on commencing the act of aggression must come from the head of state or from
the person who has direct political or military control.

=  The case

242 Coalition for the International Criminal Court. Factsheet. The Crime of Aggression within the Rome
Statute of the International Criminal Court. Available at:
http://www.coalitionfortheicc.org/sites/default/files/cicc_documents/ciccfactsheet crimeofaggression o
ct2017.pdf. Accessed 09 October 2018.
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In the case of Syria, the accusation of having committed the crime of aggression
was expressed by the Syrian government against U.S. President Trump and, in general,
against the components of the coalition of States that participated in the attacks,
especially France and the U.K.2*, The presence of US military personnel in Syria was
reported since the beginning of the armed conflict between the armed rebel groups and
the government forces. Since 2013, the U.S. were involved in providing training and
funding to some of the groups within the FSA, while in 2014 they started providing

weapons?**

. In 2014 the US also started training Syrian rebels to fight against ISIS
fighters and, simultaneously, bombarding 1SIS military targets?4. Despite not being
accepted by Syria, at first the aerial operations of U.S. and its coalition of states against
ISIS was not obstructed by the Syrian government and its allies. In fact, neither the U.S.
nor Syria have ever declared war against the other. However, in 2018 US President
Trump — along with other European and non-European countries — decided to launch
airstrikes against Syrian targets after the alleged use of chemical weapons in Douma,
near Damascus, on April 2018. According to Syrian officials, on the night of the first
airstrike, were fired a total of 110 missiles®*®. The crime of aggression, because it entered
into force only in 2018, has never been part of an accusation by the ICC and the
Prosecutor. Nevertheless, the case of the US is the same as Syria, in that they still have
not ratified the Rome Statute. If they were to accept the special jurisdiction of the Court,
the ICC should be bound to investigate the role of the US and its coalition of states in
Syria, especially because there are allegations of civilian victims caused by US aerial

attacks.

243 Nevertheless, in accordance with the final scope of this dissertation, it will only be considered the
role of the United States’ military troops, being them the most vocal about an aerial intervention in the
Middle East to stop Assad from committing — among others — the crime of using chemical weapons.

244 patricia Zengerle and David Lawder. Reuters. U.S. Congress approves arming Syrian rebels, funding
government. 19 September 2014. Available at: https://www.reuters.com/article/us-irag-crisis-congress-
vote/u-s-congress-approves-arming-syrian-rebels-funding-government-idUSKBNOHD2P820140918.
Accessed 10 October 2018.

245 Helen Cooper and Eric Schmitt. The New York Times. Airstrikes by U.S. and Allies Hit ISIS Targets
in Syria. 22 September 2014. Available at: https://www.nytimes.com/2014/09/23/world/middleeast/us-
and-allies-hit-isis-targets-in-syria.html. Accessed 10 October 2018.

246 Zachary Cohen and Kevin Liptak. CNN. US, UK and France launch Syria strikes targeting Assad's
chemical weapons. 14 April 2018. Available at: https://edition.cnn.com/2018/04/13/politics/trump-us-
syria/index.html. Accessed 10 October 2018.
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CHAPTER IV

The legal analysis

The final chapter of the dissertation can be interpreted as the last step on the
factual and legal analysis of some of the crimes committed in the Syrian conflict. In fact,
the first chapter represents an analysis of the most significant events — and participants
— that occurred during the 7 years of war (from 2011 to the final moment of the
dissertation’s writing process), as well as the social, economic and political reasons that
can explain the first uprising against the regime in 2011. Chapter 3 is a factual analysis,
as defined in the Rome Statute of the International Criminal Court, allegedly perpetrated
by the participants to the conflict. Among the crimes, some have been selected —
especially because of the nature of the Syrian conflict, that is a non-international armed
conflict — and elaborated with the use of reports and news articles. Another important
element to consider is the role of the ICC in relation to the Syrian conflict, despite Syria
did not ratified the Rome Statute. However, the jurisdiction of the Court can be triggered
and, being it the only international mechanism to provide for accountability for the most
serious crimes, it is important to consider its feasible role. Therefore, this chapter will
focus on some of the most significative events presented on Chapter 3, analysing their
resemblance with other previous cases dealt with by the ICC itself, that the Prosecutor

must consider in the case of the triggering of the Court’s jurisdiction.

The crimes that will be considered are attacks against civilians, rape and gender-related
sexual violence, torture. The reason behind this selection is that of simplicity in
collecting legal information, being these crimes among the most common in the history
of conflicts and, therefore, of the ICC. For each part it will be analysed the relevant ICC
judgement and elements that will be extracted from the text and related to the case
presented in chapter 3.

4.1 The war crime of intentionally directing attacks against the civilian

population

The only case of conviction ruled by the International Criminal Court on the war

crime of attacking a civilian population so far is the Katanga case (ICC-01/04-01/07),
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where Mr. Katanga was convicted on March 201424, The crime was attributed to Mr.
Katanga because of his command position in the armed group called Force de résistance
patriotique en lturi (FRPI), within the context of the armed conflict in the Democratic
Republic of Congo between August 2002 and May 2003. Specifically, the crime refers
to the attack on the village of Bogoro, on 24 February 2003, where combatants of the
FRPI attacked the military camp of the village, as well as the civilian population®*®,
Although the two cases, the one of the ICC and the one considered in the dissertation,
are different in their factual elements, they are both direct attacks against the civilian
population and, therefore, similarities will be presented. In fact, the episode presented in
Chapter 3 refers to a 2017 suicidal attack in an area, near Western Aleppo, were civilians
were gathered while waiting to be evacuated from their hometowns to the government-

held region of Aleppo.

There are several elements that the Prosecutor and the Trial Chamber must consider
when assessing the war crime of attacking a civilian population, as it was done in 2014
for the Katanga case. The first element to assess is the existence of an armed conflict
and whether there is a nexus between the conflict and the crime perpetrated. The
international community, as well as the Syrian government have recognised the
existence of an armed conflict not of an international character between the Syrian armed
forces and different rebel armed groups already in 2012 (this topic has been developed
in chapter 1.3). Moreover, the Commission of Inquiry on Syria stated in its 2017 report
that the al-Rashideen area, were the attacked happened, was controlled by the opposition

authorities.

The second aspect is whether the primary object of the attack was the civilian population
(as defined in article 3 common to the four Geneva Conventions of 12 August 1949),
and whether they were taking direct part in the hostilities. According to the witnesses
gathered by the Commission of Inquiry, before the explosion there was a vehicle that
was distributing food supplies to the waiting persons and, therefore, there was a great
gathering around the area of the subsequent explosion. Moreover, the buses were waiting

along the road and there were no military objectives in the nearby that could justify the

247 prosecutor v. Germain Katanga. Judgement pursuant to article 74 of the Statute, International
Criminal Court, case no. ICC-01/04-01/07, Trial Chamber 11, judgement of 7 March 2014. Accessed 11
October 2018.

248 |bid., para. 719. Accessed 11 October 2018.
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attack?®. It is presumable that the Prosecutor will examine the testimonies in order to
provide direct information of the event, as it was done in the Katanga case, where
witnesses (both for the prosecution and for the defence) and victims where heard.
According to the Rules of Procedure and Evidence and the Rome Statute, witnesses must
give oral testimonies — unless it is imperative for security and protection reasons — either
viva voce or through video and audio recordings®°. Finally, the evacuation was part of
an agreement between the government and the rebel groups, therefore it was knowledge
of both parties the civilian nature of the persons present at the time of the attack. Using
the words of the Trial Chamber on the Katanga case, it is possible to conclude that “most
of the inhabitants were readily identifiable as civilians who were not taking direct part
in combat?®!, Moreover, according to the judgement in the Katanga case, the “[u]se of
weaponry that has indiscriminate effects may, inter alia, show that the attack was
directed at the civilian population or individual civilians”?®2. Therefore, the use of
explosives can be considered as a weapon whose mechanism prevent the perpetrator
from distinguishing between civilians and military personnel and objectives. Finally, it
must be noted that the wording of the Article does not refer to the minimum number of
persons Killed, in that the crime is directing the attack, not causing the death of civilians.
The concept was developed in the 2002 Appeals Chamber judgement of the Kunarac,
Kovac and Vukovic case by the International Criminal Tribunal for Yugoslavia: “[i]t is
sufficient to show that enough individuals were targeted in the course of the attack, or
that they were targeted in such a way as to satisfy the Chamber that the attack was in
fact directed against a civilian population, rather than against a limited and randomly
selected number of individuals”?>3. Therefore, the existence of a number of civilians
Killed during the attack could be used by the Trial Chamber to demonstrate that the attack

was indeed perpetrated?,

249 United Nations, General Assembly, Report of the Independent International Commission of Inquiry
on the Syrian Arab Republic, A/HRC/36/55, para. 40. Accessed 11 October 2018.

250 Rome Statute. Protection of the victims and witnesses and their participation in the

Proceedings. Article 68.

251 Prosecutor v. Germain Katanga, para. 729. Accessed 11 October 2018

252 |bid., para. 786. Accessed 11 October 2018.

253 Prosecutor v. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic, Judgement, International
Criminal Tribunal for Yugoslavia, case No. 1T-96-23 & 1T-96-23/1-A, Appeals Chamber, judgement of
12 June 2002, para 90. Accessed 9 August 2018.

25 |bid., para. 871. Accessed 11 October 2018.
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The examination and comparison between the al-Rashideen case and the Katanga
judgement were useful to understand whether the elements provided for in the public
report of the Commission of Inquiry on Syria are plausible elements, leading to the
conviction of the most responsible. The examining work of the Prosecutor can’t be based
only on one report and, in fact, when the jurisdiction is triggered, it will start its own
investigations, especially in gathering credible and plausible witnesses and evidences.
Article 69(4) requires the Chamber to pronounce on the admissibility and reliability of

evidences, as well as any prejudice that could be caused to the trial.

It is not possible to affirm in this dissertation what could be the outcome of the trial on
the al-Rashideen case because the perpetrators are still unknown, despite allegations that
the attack was executed by the rebel groups. Nevertheless, if the rebel groups are found
responsible for the attack, the highest senior official or commanders within the specific
group will be charged, as prescribed by article 28 of the Rome Statute. In fact, paragraph
(a) specifies that military commanders must be held accountable for crimes committed
by their subordinates in force of his or her effective command. The article also prescribes
that the commanders are responsible in case they knew or should have known or, in
addition, did not take proper measure to prevent the crime from being committed. For
this reason, the Katanga judgement assessed the structure of the group’s chain of
command responsible for the attack against civilians, as well as the responsibility, within
the group, of Mr. Katanga. In paragraph 682 and subsequent of the judgement, the Court
was able to affirm that the attack was planned and prepared by Mr. Katanga and other
senior officials of smaller armed groups that participated in the attack, according to

declarations by witnesses?,
4.2 The war crime of rape and gender-related sexual violence

The only case related to the war crime of rape is the Bemba case (ICC-01/05-
01/08)?%, where Mr. Bemba was first convicted in 2016 and acquitted in 2018 by the
Appeal Chamber. The reasons behind the reverse of the 2016 judgement are that Mr.
Bemba was convicted for crimes that were outside the scope of the charges and, at the

same time, because, according to the Appeal Chamber, the Trial Chamber III’s

255 prosecutor v. Germain Katanga, para. 685. Accessed 17 October 2018.
2% prosecutor v. Jean-Pierre Bemba Gombo. Judgment pursuant to article 74 of the Statute. International
Criminal Court. Case No. ICC-01/05-01/08. 21 March 2016. Accessed 18 October 2018.
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assessment on Mr. Bemba’s effective role in preventing and suppressing the criminal
acts was erroneous®®’. Therefore, the Appeal Chamber reversed the judgement on the
substantial elements on Mr. Bemba’s capacity to prevent and suppress the crimes by
virtue of his position as military commander. Nevertheless, the 2016 judgement will be
analysed, and it will be used to relate the factual elements taken into consideration in
Bemba’s case with the ones of the crimes presented in chapter 3.4. As mentioned in
chapter 3, rape and sexual violence are used in armed conflict in a large-scale pattern to
spread fear and terror among the attacked populations and families, especially when
women are tortured with rape to intimidate their male relatives. Therefore, the chapter
didn’t focus on one specific criminal act and one victim, but rather in the larger context
of rape and sexual violence perpetrated during ground operations and in detention

centres, especially at the hand of armed forces collaborating with the government.

The crimes ascribed to Mr. Bemba are rape and murder as war crimes and as crimes
against humanity in the context of the internal armed conflict in the Central African
Republic between 2002 and 2003. In this chapter, only the elements related to the war
crime of rape, in the wording of article 8(2)(e)(vi) of the Rome Statute, will be
considered. Accordingly, the definition of rape and gender-related sexual violence used
is that of the Rome Statute: any invasion and/or penetration of part of the victims’ body
with sexual organs of the perpetrators or with other objects. The criminal element of rape
is that the sexual act is perpetrated under the use or threat to use force, using coercive
mechanisms, taking advantage of coercive environments, taking advantage of someone

who is incapable of giving his or her consent.

Analysing the judgement of the Bemba case of 2016, some elements emerge. The first
is that the Trial Chamber must prove the existence of an armed conflict, specifically of
an internal armed conflict, and the existence of a nexus between the conflict and the
criminal act. The existence of the armed conflict has been mentioned numerous times in
the dissertation?®. The nexus between the conflict and the criminal act is proven by the
fact that the reports on rape and sexual violence published by the Commission of Inquiry

on Syria and the international organizations are based on testimonies from victims

57 International Criminal Court. Press Release. ICC Appeals Chamber acquits Mr. Bemba from charges
of war crimes and crimes against humanity. 8 June 2018. Available at: https://www.icc-
cpi.int/Pages/item.aspx?name=pri1390. Accessed 18 October 2018.

28 See Chapter 1.3.
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stating how members of the armed forces perpetrated such crimes. According to the “’I
lost my dignity’: Sexual and gender-based violence in the Syrian Arab Republic” report
from the Commission of Inquiry on Syria, many acts of rape and sexual violence have
been committed in detention centres at the expenses of civilians who were tortured and
raped because of their alleged relations with members of the rebel groups. This, apart
from proving the nexus between the crime and the conflict, proves that, in the word of
the Bemba judgement, “the armed conflict therefor played a major part in the
perpetrators’ ability to commit the crimes insofar as their presence and their control in

those areas can be attributed to their involvement in the armed conflict””%>°.

The second element, which is the principal element that overthrew the Trial Chamber
judgement in 2018, was the command responsibility. As noted, the ICC main goal is that
of prosecuting the most responsible for the crimes under its jurisdiction, namely top-
ranking commanders. In fact, as in the Bemba case, the military commanders — or
persons acting as military commander — are prosecuted when they are legally or formally
or are effectively acting as commander, despite not being legally appointed, both in the
case of governmental and non-governmental forces. Such commanders must exercise
effective control and have the effective authority towards the forces they control®®,
Therefore, in the case in question, the military commander of the forces who committed
the crimes documented in the Commission of Inquiry on Syria’s report will be charged

with, accordingly, the war crime of rape and gender-related sexual violence.

The third element is that, as in any national and international legal system, guilt and
responsibility must be proven “beyond reasonable doubt”?®!, that is when the “Chamber
concludes that, based on the evidence, there is only one reasonable conclusion to be
drawn from particular facts [...]%%2. Therefore, evidences — in the form of oral, written
and audio-visual statements, medical certificates, press releases, reports — must be
evaluated according to their relevance and probative value to the case. The admissibility
of the evidences is governed by Article 69(4) of the Rome Statute, providing the
Chamber with this power. When the credibility of witnesses and testimonies is assessed,

the Chamber has to establish whether the accused is responsible on the basis of the

259 Prosecutor v. Jean-Pierre Bemba Gombo, para. 664. Accessed 19 October 2018.
260 Rome Statute. Responsibility of commanders and other superiors. Article 28.

261 |bid. Presumption of innocence. Article 66.

262 prosecutor v. Jean-Pierre Bemba Gombo, para. 216. Accessed 19 October 2018.
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evidences presented. In the Bemba case, the Chamber stated that on the basis of 12
testimonies, it could conclude that the victims suffered from invasion of their bodies by

penetration at the hand of the armed forces under the control of Mr. Bemba.

In chapter 3.4, on rape and sexual violence in the context of the Syrian conflict, the main
evidences on the commission of such crimes were drawn from the Commission of
Inquiry on Syria’s report “’I lost my dignity’: Sexual and gender-based violence in the
Syrian Arab Republic”, where 454 anonymous interviews were presented. According to
the testimonies from the victims, rape and sexual violence were committed, at first, by
members of the governmental armed forces and militias fighting for the regime?®® during
ground operations. In fact, according to the testimonies, ground operations, that often
resulted in torture and rape of women and the arrest of men, suspected of being rebels,
were carried out by the Syrian army and, since 2012, also by pro-Government militias,
called Popular Committees?4. Another instance in which the victims accused army
officers is when they were held in detention centres, military branches of pre-existing

prisons, controlled by army officers®,

The first Syrian case presented, that of rape during ground operations, resembles the
criminal acts of which Mr. Bemba was accused of and, for this reason, some conclusions
can be drawn. Given that the majority of victims will be heard, and their testimonies will
be admitted by the Trial Chamber to the trial, that the nexus between the armed conflict
and the criminal acts will be proven, the highest ranking military commander will be put

to trial, for not suppressing or preventing the criminal acts.

263 UN Human Rights Council, “I lost my dignity”: Sexual and gender-based violence in the Syrian Arab
Republic, para. 8. Accessed 19 October 2018.
264 |bid., para. 13. Accessed 19 October 2018.
265 |bid., para. 30. Accessed 19 October 2018.
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CONCLUSION

The premises of the dissertation, posed as questions in the introduction, were that
of understanding what the response of the international community to the violation of
the most serious crimes is, especially against the civilian population. Specifically, the
task was that of picturing whether the International Criminal Court could be the most
potentially effective international organ to bring justice and accountability. Finally, the
theoretical question is that of reflecting on the capacity of such organ to put an end or
slacken the commission of such crimes. For this reason, the dissertation is developed
with the aim of linking the International Criminal Court and the Office of the Prosecutor,
with the development of the conflict in the Syrian Arab Republic, specifically looking
at the allegations of violations of human rights and humanitarian law. Answering these
guestions was not an easy task, first of all because the ICC and the Office of the
Prosecutor never expressed themselves about the situation in Syria and, therefore, it has

been more a theoretical analysis than a practical one.

As an answer to the first question, highlighted in the second chapter, it is possible to say
that over the years many have been the steps undertaken by the international community,
to punish and prevent the commission of criminal acts against the civilian populations.
The final, and most suitable, was that of creating the International Criminal Court. In
fact, as stated by Meijers and Glasius, the importance of “international criminal court is
that they should aim to achieve [...] deterrent effects: that is, they will prevent the

commission of future crimes”2%.

The answer to the second question can be logically inferred from the dissertation, in that
| presumed the outcome of possible trials, given some examples of the crimes committed
in Syria and the structure of the ICC. Generally speaking, the ICC has been widely
criticised because of its inefficiency and its position of hindering the interest of justice.
In the specific case of the dissertation, that of the Syrian conflict, it has been proved that

the obstacles are mainly two. First, the ICC is bound by its founding statute with regard

266 Tim Meijers and Marlies Glasius, Trials as Messages of Justice: What Should Be Expected of
International Criminal Courts?, in Ethics & International Affairs, 2016, vol. 30, no. 4, pp. 429-47.
Available at: https://www.cambridge.org/core/journals/ethics-and-international -affairs/article/trials-as-
messages-of-justice-what-should-be-expected-of-international-criminal-
courts/513BCF50CABI1E528201D16E9F3F5A2EL, p. 430. Accessed 31 October 2018.
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to what crimes and persons it can prosecute: one fundamental obstacle in the case of
Syria is that the ICC can’t apply its jurisdiction, being Syria not among the State Parties
to the Rome Statute. Second, and as a consequence of the first obstacle, the Prosecutor
must wait for an external actor to trigger the jurisdiction, specifically the Security
Council. For instance, as previously stated, during the 7 years of war, the mechanism of
the Security Council’s referral was only employed in 2014 but was vetoed by Russia and
China, showing the inability of the international community to end the violations of
human rights against the civilian population and their impunity, as well as its lack of
commitment in developing a peace process. Therefore, a first conclusion is that, so far,
the ICC has been proved not to be completely effective in prosecuting the crimes and
providing justice to the victims of the Syrian conflict. Notwithstanding, it was argued in
the fourth chapter that the ICC could prosecute the crimes and their perpetrators, but it
Is impossible to state when and how it could happen. The last part of the second chapter
was focused on the Office of the Prosecutor and its ability to influence the outcome of

the conflict. Preliminary examination, as stated by Bergsmo and Stahn,

“expresses what ought to be done. It sends a global message about what types
of situations matter to the Court and what type of violations deserve further
scrutiny. The signals expressed by preliminary examinations are mostly
directed to collective communicative audiences, such as States, armed
groups, international organizations (for example, the African Union, the
United Nations), human rights bodies or NGOs. The function of preliminary
examinations has thus strong synergies to international relations and
international politics. It involves sensitive stigmas about State failure and
control.5 Preliminary examinations have been developed into an

unprecedented accountability mechanism in ICC policy”.

To conclude, I can say that, what clearly emerges from this dissertation on the Syrian
case, the International Criminal Court is potentially effective in its founding premises,
but concretely has shown that it has to face numerous obstacles and step-backs in its
work, mainly due to international relations between states. One possible explanation for
that is that this mechanism, as well as many others within and outside the United Nations,
is controlled by the same States which participated in its creation. Therefore, the political

and ideological interests of States interfere in the proper functioning of the Court.
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Ethnic and religious composition of Syria
in 2011

® Arab-Sunni (60%)
= Arab-Alawite (12%)
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Figure 2: Ethnic and religious composition of Syria in 2011. Credit: Holliday, J. (2011). Middle
East Security Report 2. The Struggle for Syria in 2011. An operational and regional analysis.
Washington: Institute for the Study of War.
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